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United States Court of Appeals for the 
District of Columbia 


A. District Court of the Cnited States 

For the District of Columbia 


G V XHERSHKIM KIJ *S, 


Law No. 89183. 

Ixcorporated. A Corporation, Plaintiff, 


vs. 

Bakery and Coxfectioxery Workers* Ixterxattoxal 
Uxiox of America. An Association, et, al., Defendants. 


Uxited States of America, 
District of Columbia, ss: 


BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 


1 Declaration for Damages , for Conspiracy 

Filed July 19 1937 


In the District Court of the United States 
For the District of Columbia 


Holding Law Court 
Law No. 89183. 


Guxdersheimfjus Ixcorporated. A Corporation, 316 Second 

Street, N. W., Plaintiff . 
vs. 

Bakery axd (’oxfectioxery Workers* Ixterxatioxat. 
Uxiox of America. An Association, Joseph Schmidt, 
International Corresponding Secretary, 2719 N. Wilton 
Avenue, Chicago, Illinois, John Geiger, District Or¬ 
ganizer, 1717 M St., N. E., Johx Geiger, 1717 M Street. 
N. E., International Brotherhood of Teamsters. 
Chauffeurs, Stablemex axd Helpers of America. 
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Daniel J. Tobin, President, Carpenter's Building, lOtli 
and K Streets. X. W., Bakery Salesmen's and Driv¬ 
ers” Union Xo. 33 of Washington. 1). C„ Carl Herring, 
President, 327 Madison Street, X. W., Robert Lester, 
Agent, 720 Fifth Street, X. \V„ Local Union Xo. 118. 
Bakery and Confectionery Workers’ International 
Union of America. (Jeorge Hanold. President, 7)27 
Xintb Street. X. W., Carl Staeknian. Secretary, 527 
Xintli Street. X. W., Adolf Hellwig, Agent, 527 -9tli 
St., X. W., Charles McClosky. Agent. Local Union Xo. 
118, Bakery and Confectionery Workers' International 
Union of America. 701 Madison Avenue, Hvattsville, 
Maryland, Charles McClosky. 701 Madison Avenue, 
Hvattsville, Maryland. .John M. Talbert. 3761 Benton 
St., X. W.. Howard B. Carrico. 240- 11th St., X. E., 
Floyd J. McMullen. 220 R Street, X. E.. (>. Carlton 
McMullen. 220 R Street, X. E.. William H. McMul¬ 
len. 1734 (’ Street. X. E.. Elsa C. Thomas. 46 Baltes 
Street, X. W., William X orton. 1232 Baum St., X. E., 
Apt. 405, Leo II. Frf.ibur<;er. 1001 Columbia Road, X. 

W. , Wilbur Hildebrand. 6708 - 4th St., X. W„ Anton C. 
Kern. 103 Madison St.. X. W., Charles E. Colvin. 
4010 Grant St., X. E., Albert C. Jenkins. 2007 X. Uhle 
Street, (’larendon, Va., Robert L. (’ash. 024-14th St., 
S. E., Jack Stein. 5331 - 4th St., X. W.. Apt. 4. James 
L. Considine. 224 (’banning St., X. E., Louis M. Mor- 

]ganstein. 420 Decatur St., X. W., Robert L. Tippett. 
3426 Q St., X. W„ C. (’hristakos. 1306 Shepherd St., 

X. W., (’. Diamond. 1017 (’ Street, S. W., X. Kaffas, 
1227 Euclid St., X. W., P. Louizes. 3701 Macomb St., 
X. W., J. E. Trainor 1341 H St., X. E., Theodorf. 
iChaconas. 456 Mass. Ave., X. W., Herman Kreamf.r. 
004 Shepherd St., X. W., Leonard Baker. 1230 C St., 
S. E., Emmett Hamlin. 1635 S St.. S. E., Alexander 
Pragek. 1624 - 17th St.. S. E., (’arroll Upperco. c/o 


(’rusty Pie Co., 324 Independence Ave., S. W.. Carlton 
E. Williams. 1237 C St., S. E., John T. Yates. 201 
Douglas St., X. E.. Allan Hook. 1001 Mass. Ave., 
X. E., Charles Shipley. General Baking Co., 2146 
Georgia Ave., X. W., Glenn B. Smitlf.y. 125 Rock 
Creek Church Road, X. W., John P. Kern, 1315 X. C. 
Ave., X. E., John Ghilardi. 2200 Pa. Ave., N. W., 
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(1 Koijo.K W. Stewart, 3338 () St., X. W., Leonard T. 
Roland, 1 605 You St., S. H., William R. Collins, 3236 
X St., X. W. John J. Sinclair, 3630- 13th St., X. W., 
Howard C. Winslow, 606 Oak Drive, Silver Spring, 
Md., Samuel Tauber. 000 Quincy St., X. W., Carl W. 
Dennison. 410 Kennedy St., X. W., Harry H. Burns, 
1612 E St., X. H., Apt. 3, Robert Moien, 600 Park Road, 
X. W., George E. Stoxxell, 826 - 7th St., X. E., George 
II. Jones, 787 - 10th St., S. E., Vance Z. Hicks, 1111 
Holbrook Place, X. E., James W. Sayre, 1606 C Street, 
X. E., Ralph F. Frye, 1207 B St., S. E., Joseph W. 
Poston. 1836 A St., S. E., Abraham Schactman, 1410 
Irving St., X. W„ Xatiiax Louis Flox, 4700-9th St., 
X. W., Henry Freedman, c/o Holzbeierlein & Sons, 
Inc., 1840 - 7th St., X. W., Laurence Bailey. 2411 - 32nd 
St., S. E., Joseph Bowen. 5107 -5th St., X". W., George 
Di Zerega. 1456 Spring Road, N. W., George I. Car- 
roll, 505 - 15th St., S. E., Carl Herring. 327 Madison 
St., X. W., Boyce Rogers, c/o Holmes & Son, Inc., 
107 F Street, X. W., George H. Rogers, 1135 Street, 
X. H., Max Gamerman, 3400 Warder St., X. W., 
Hyman Zalkind, 524 Randolph St., X. W., Charles 
Bellman, 726 Tuckerman St., X. W., Sidney H. Yockel- 
son, 5625 Georgia Ave., X. W., Sidney Brenner, 302 
Madison St.. X. W., Charles X. Miller, 5615 - 2nd St., 
X. W., Charles Rogers, c/o Corby Baking Co., 2301 
Georgia Ave., X. W., William J. Crown, 4011 - 8th St., 
X. W., William W. Poole, 1215 Eye St., X. E., Lewis 
E. Wolfe. 1702 M St., X. E., Charles A. Freer, 2705 
X. Capitol Street, Shorty Ecclf.s, c/o Holmes & Son, 
Inc., 107 F Street, X. W., August E. Singer, 2729 -4th 
St., X. E., Fred IIugel, c/o Holmes & Son, Inc., 107 
F Street, X. W., Henry C. Wagner, 810 L St., X. E., 
John Wagner, 4907 -41st St., X. W., William G. Wag¬ 
ner. 4809 Wisconsin Ave., X. W., Frederick W. Bert¬ 
ram, 1310 C St., X. E., August J. Geiger, 1717 M St., 
X. E., Carl B. Hugel, 3810 - 25th PI., X. E., Earl M. 
Bean, 604 E St., X. E., Apt. 1 , Chastian R. Shipley, 
3141-24th St., X. E., Charles Sauer, 1524 Southern 
Ave., S. E., Russell C. Purcell, 506 - 8th St., X. E., 
William H. Powell, c/o Sandies Bakery, 62 H Street, 
X. E., Francis L. Glasgow, 421 - 17th St., X. E., Apt. 
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102, Km ii.k Weiss. 1545 Brentwood Rd., X. E., Sam 
A. Brown, 1510 E. Capitol Street, Roland X. Curtin. 
Box 019, Bennings, D. C., Route zrl, Henry Kamm. 
6428 - 8th St., X. W., Earnest Wiener. 1607 W. Va. 
Ave., X. E., Frank Gatewood. 1211 -17th St., X. E., 
Coni>a i) Mueller. 1611 Gallatin St., X. W., John Bar¬ 
rett. 485 Eye St., S. W., E. Buoht. 2208 Randol])li 
PI., X. E., G. Kraus. 2522 Minnesota Ave., S. E., K. 
Mixoo. 732 Laniont St., X. W., I). Puolesi. 1268 Pa. 
Street, X. E., G. Shumate. 740-5th St., X. W., Joseph 
Jury. 1002 C St., S. W., Xathan Dobkin, 4511 Illinois 
Ave., X. W.. Basil Tayi.ok, 804 K St., X. E., Earle 
Eckloff. 1654 Rosedale St., X. E., Gilbert Smith. 
331 - 9th St., S. E., Bei.den Smitiiwiuk. 1103 C St., 
S. E., Frank Clements. 1008 Va. Ave., S. W., Thomas 
E. Connors. 508 G St., S. E., Joseph W. Kraemer. 
1822 - 35th St., X. W., John Williams. 2807 Channing 
St., X. E., Arthur Smitiiwiuk. 1103 C St., S. E., Fred- 
erich Haas. 1436 Ogden St., X. W., Apt. 1. John 
Brandau. 1205 Eye St., X. E., William Fred Seebode. 
7012 - 9th St., X. W., Earl Clifford Carper, 439 Luray 
PI.. X. W., Henry Brandt, 33 Sherman Circle, X. W., 
Herbert Talbert. 638 E St., X. E., Martin Wood, c o 
Conneeticut Ave., X. W., 3159 0 Street, X. W., Robert 
L. Wrenn. 1557 -33rd St., X. W., Robert J. Wf.de- 
kine, 3236 P St., X. W., Daniel J. Hartigan. 3537 
T St.. X. W., Willie Sisco, c/o Morningstar Bakery, 
609 - 4th St., S. W., W. L. Jones, e/o Moringstar 
Bakery, 609 - 4th St., S. W., Jf.ssf. Moronf.y. e/o Morn¬ 
ingstar Bakery, 609 - 4th St., S. W., Herman Weeks. 
e/o Morningstar Bakery, 609 - 4th St.. S. W., Sam Mis- 


sler. e/o Greenbaums’ Bakery, 809 - 4th St., S. W.. 
Sol Berlin, e o Green ha unis* Bakery, 809 - 4th St., 
S. W., Victor Lyking. 1743 L St., X. W., Kurt A. 
Heinz. 1331 Queen St., X. K., Phillip Hurich. e o 
Logeniann & Sons, 1751 L Street, X. W., Carl Huricii. 
1304 Pa. Ave., S. K., Otto Xagel. 1833 M St., X. W\. 
Charles Boggs, e/o General Baking Co., 2146 Georgia 
Ave., X. W., George Kern, e o Riee-Sehmidt Baking 
Co., 709 - 12th St., S. K., Adolf Hellwig. 527 Xinth 
St., X. W., Robert Lester. 720 Fifth Street, X. W., 
And other persons unknown to plaintiff at this time. 
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The plaintiff sues tho defendants, who are as follows: 
The defendants Xos. 1, 3, 4, and 5, Bakery and Confec¬ 
tionery Workers' International Union of America, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Bakery Salesmen’s and Drivers’ 
Union Xo. 33 of Washington, D. ('., and Local Union Xo. 
118, Bakery and Confectionery Workers’ International 
Union of America, are sued as associations, both 
7 international and local bodies, in their own names 
and by certain of their respective officers, the re¬ 
maining defendants are sued as members of the aforemen¬ 
tioned associations. All said defendants are sued in re¬ 


spect of a combination, conspiracy and agreement which 
plaintiff alleges was made and entered into by and between 
them and each of them, to the damage of plaintiff, as here¬ 
inafter set forth: For that heretofore and for a long time 
prior to the 7th day of July, 11)37, the plaintiff was engaged 
in the business of a wholesale cake bakery within the Dis¬ 


trict of Columbia, and pursuant to its said business owned 
and operated a large and well equipped baking plant lo¬ 
cated at 51 (j Second Street, Northwest, Washington, District 
of Columbia, including buildings and land, kept on hand 
a considerable supply of raw materials for use in its bak¬ 
ing operations, owned and operated a number of delivery 
trucks and employed a considerable sum as working capital, 
having an invested capital of about Forty-seven Thousand, 
One Hundred Dollars ($47,100.00), and an annual sales 
turnover of about Seventy-five Thousand Dollars ($75,- 
000.00); that the said plaintiff succeeded to a business es¬ 
tablished in the District of Columbia about the year 1893: 


and has for many years employed only union bakers, help¬ 
ers, apprentices, and salesmen, and operated its plant and 
handled its products in strict compliance with the regula¬ 
tions of the Bakery and Confectionery Workers’ Interna¬ 
tional Union of America, and of the International Brother¬ 
hood of Teamsters, Chauffeurs, Stablemen and Helpers of 
America, and its contracts with the local unions affiliated 
therewith, paying: the scales of wages agreed, providing 
the workers with proper facilities, and working the hours 
and under conditions equalling the highest union labor 
standards; that copies of the contracts between plaintiff 
and the said Labor Unions, which Unions are among 
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S | the defendants, are attached hereto and made a part 
hereof. 

That on or about the 10th day of April, 1937, plain¬ 
tiff finding it necessary to add to its list of articles for 
sale to its trade certain types of baked goods, for making; 
which its own plant was not equipped or organized, entered 
into a contract with a certain concern known as the New 
Standard Baking Company, of Philadelphia, Pennsylvania, 
to make said goods. Said concern is fully unionized, its 
employees being members of the same Unions as those em¬ 
ployed by plaintiff, and said Company manufactured and 
distributed its products in strict compliance with union 
rujes; said Company agreed to furnish plaintiff with the 
types and qualities of baked goods which plaintiff needed 
to supply its trade in the quantities needed at a fair price. 
In fulfillment of said agreement, the New Standard Baking 
Company furnished such goods to plaintiff in Washington, 
District of Columbia: that plaintiff thereupon began to sup¬ 
ply its customers, principally retail stores located within 

the District of Columbia and nearbv Marvland with said 

* • 

articles as well as with its own products, and as a result 
of the addition of such articles to its line of goods, the 
demand for the regular articles baked by plaintiff in its 
phpit in Washington began to increase to a considerable 
degree. 

That on or about the Kith day of April, 1937, plaintiff is 
informed, believes, and therefore alleges, and expects to 
prove at the trial hereof, certain members of Local No. 33 
Bakery Salesmen's Union affiliated with the said Interna¬ 
tional Brotherhood of Teamsters, Chauffeurs, Stablemen, 
and Helpers of America, at a meeting of said Bakery Sales¬ 
men’s Union raised objection to the sale of such products 
byi plaintiff in the District of Columbia, and denied the 
right of the plaintiff to bring into the District of Colum- 
i bia for resale anv union made goods manufactured 
9 outside the District of Columbia; and that certain 
members of Local Union No. 118 Bakery and Con¬ 
fectionery Workers’ International Union of America at 
a meeting of their said Union likewise objected to the sale 
of such products by plaintiff in said District of Columbia, 
and denied the right of plaintiff to import into the District 
of Columbia from anv State anv such goods for resale: 
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and thereupon each of said Local Unions and the defendants 
members thereof herein named then and there attending 
the said meetings of each of said Unions as aforesaid, did 
then and there combine, conspire, confederate, and agree 
together, and passed resolutions authorizing and directing 
their respective business agents, also named as defendants, 
to call a strike of the employees of plaintiff unless plain¬ 
tiff would agree to discontinue the importation of goods 
baked in Philadelphia as aforesaid into the District of 
Columbia for resale, intending thereby unlawfully, with 
malice, and in restraint of trade and commerce, to destroy 
the business and trade of plaintiff in the District of Co¬ 
lumbia and elsewhere, and to prevent plaintiff from fur¬ 
ther purchasing said articles as aforesaid from the said 
Xew Standard Baking Company, of Philadelphia, Penn¬ 
sylvania, and to prevent plaintiff from manufacturing and 
selling its own products provided plaintiff refused to dis¬ 
continue the sale of the Philadelphia products as aforesaid, 
and so to prevent plaintiff from selling either the said 
articles purchased from said Xew Standard Baking Com¬ 
pany or articles manufactured by itself. That in pursuance 
of said conspiracy as aforesaid the agents of the said Local 
Unions, to wit, the defendant, Robert Lester, the defendant, 
Adolf Ilellwig, and the defendant, Charles B. McCloskey 
called upon plaintiff at divers times and demanded that it 
cancel and break its contract with the said Xew Standard 
Baking Company and cease to purchase any baked 
10 goods from outside of the District of Columbia for 
resale to its trade in the District of Columbia and 
elsewhere. 


That said known defendants did arrange with and did 
meet with other persons whose names are unknown to 
plaintiff, in the District of Columbia, and did confederate 
and conspire among themselves, and with said unknown 
persons, to prevent the said plaintiff from carrying for¬ 
ward its business, and from purchasing said goods as afore¬ 
said, or from importing said goods into the District of Co¬ 
lumbia for resale, and from selling the same. 

That upon declining, as plaintiff did, to cancel its said 
contract and cease purchasing goods from the Xew Stan¬ 
dard Baking Company aforesaid, the said defendants, Rob¬ 
ert Lester and Adolf Hellwig, as business agents of the 
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said defendant Labor Unions, and as thereto authorized 

bv the several defendant members thereof, did then and 
• 

there on, to wit, the 7th day of July, 1937, call a strike, 
and the employees of the plaintiff, Francis L. Glasgow, 
Emile Weiss, Sam A. Brown, Roland X. Uurtin, Edward 
(\ Winslow, Samuel Tauber, Carl W. Dennison, Harry E. 
Burns, and Robert Moien, members of said Unions and 
defendants herein, did then and there strike, and because 
of their membership in one or the other of the Unions 
herein mentioned, have been compelled to refuse, and have 
refused, and still refuse to return to their work, and as a 
consequence thereof tin* plaintiff *s entire plant is shut down, 
and has been shut down continuously since the said 7th 
day of July, 1937. excepting only such employees as are 
employed upon matters not involving the production of 
goods for sale, or sale thereof. 

Plaintiff further alleges that the defendant, the Bakery 
and Confectionery Workers* International Union of 
America, being apprized of the existence of said con- 
11 dition, and later of said strike, sent a special repre¬ 
sentative, the defendant John Geiger, and said de¬ 
fendant, for himself, and for the said Bakery and Confec¬ 
tionery Workers* International Union of America, approved 
the said strike and joined in the demands so unlawfully 
made upon plaintiff and combined and confederated with 
thy other defendants with the like purpose and intent to 
destroy plaintiff’s business and trade within the District 
of Columbia and elsewhere, and in restraint of trade and 
copimerce, and to compel plaintiff to cease from purchasing 
such goods from the said New Standard Baking Company 
and from manufacturing its own product and selling the 
same or either of them. And plaintiff says that its said 
wholesale bakery is, and ever since the 7th day of July, 
1937, has been entirely shut and closed down and no goods 
have been baked or sold therefrom; that its sales routes 
have been discontinued and no goods offered for sale or 
sold thereon, except certain goods already baked; and that 
the daily loss to plaintiff from such enforced discontinu¬ 
ance of its business is not less than One Hundred Sixty- 
three Dollars and Nine Cents ($163.09) for each day, in 
direct loss; and in addition to such direct loss plaintiff has 
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lost and is losing its established trade and good will, to its 
damage in the sum of One Hundred Thousand Dollars. 

And the plaintiff says that the acts of the said defen¬ 
dants above set forth are contrary to the statutes of the 

* 

United States of America and to the common law, and 
especially are contrary to the provisions of the Act of 
Congress approved July 2, 1890, Public Law =190, known 
as the “Sherman Anti-Trust Law,” and to the provisions 
of the Act of Congress approved October 15, 1914, Public 
Law =212, known as the “Clayton Anti-Trust Act,” and 
plaintiff says that by means of each and all such acts done 
by the defendants in pursuance of their said combination, 
conspiracy and agreement, the defendants have 

12 caused great and irreparable injury to the business 
of plaintiff, and the plaintiff has been injured in its 

business and property by reason thereof, in the amount 
of One Hundred Thousand Dollars, and the plaintiff brings 
this suit under Section 7 of the Act of Congress approved 
July 2, 1S90, and under Section 4 of the Act of Congress ap¬ 
proved October 15, 1914, to recover three-fold such dam¬ 
ages, beside the costs of this suit and a reasonable attor¬ 
neys’ fee to plaintiff's counsel. 

NEEDHAM C TURNAGE 
CHAS T. (’LAYTON 
Attorneys for Plaintiff. 

13 Copy 

Filed J ulv 19 1937 

Agreement 

This Agreement, entered into this iirst day of May, 1937, 
between Gundersheimer's, Inc., the City of Washington, 
D. ('., and vicinity and of Alexandria, Ya., the party of the 
first part, and Bakery Salesmen's L. U. No. 33, affiliated 
with the I. B. of T. (’. S. and H. of A., and the Washington 
Central Labor Union, the party of the second part. 

Witnesseth: That the party of the first part agrees. 

First. To employ in the sale and delivery of bakery 
products only salesmen and route agents, who are mem¬ 
bers in good standing of, and who hold a permit to work 
at the business from, Bakery Salesmen's L. U. No. 33, the 
party of the second part. 


I 
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Second. That all trade requiring daily service shall 
be served by a regular route man. On and after the 
date of this agreement any new business acquired by the 
employer whereby delivery is made to the customer at the 
plant, the following shall apply: All bakery goods called 
for at bakeries or delivered by them to be sold or disposed 
of by or through or at retail outlets such as drug store 
fountains and lunch counters, restaurants (chain or in¬ 
dividually owned), hotels, institutions, etc., shall be paid 
for at rates of pay and commissions as set forth in section 
4 of this agreement. 

Third: That compensation for salesmen’s services shall 
be as follows: 

That salesmen’s compensation shall be for wholesale men 
not less than $40.00 per week, and not less than 10 per 
cent on all sales over $400.00 per week; (i days' work week. 

Chain Store drivers, who shall comply with all union 
regulations, shall receive not less than $40.00 per week; 
no Sundav work; (i da vs* work week. 

For retail route salesmen, $40 per week for full 
14 time, provided however, that 22 per cent shall be 
paid upon an amount, in excess of $182, of sales 
less double the amount of returns in excess of $10 per 
week; provided, further, that in no event shall the com¬ 
pensation for full-time work be less than $40 per week. 

Route agents and extra salesmen not less than $45.00 
per week of (> days and not less than $9.00 additional for 
Sundav work of anv kind. Route Agents working on Sun- 
day shall have a day off during week without loss of pay, 
if not operating a route a full week. 

Members required to report for work and are not per¬ 
mitted to do so shall receive a full day's pay. Route Agents 
shall be informed of their day off the day previous thereto. 

Fourth: When bakery products are delivered on any 

route the salesmen on whose route such goods are delivered 

shall receive the regular commission on same. This does 

not include Sundavs and holidavs on which no deliverv 

• • • 

is made by regular route man. Special delivery to stores 
shall not leave bakeries before 7 a. m. 

Fifth. Trade entitled to Sunday and holiday service 
shall be served by a route agent, who shall receive not less 
than i $9.00 per Sunday and not less than 10 per cent on all 
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sales over $90.00 and shall finish their work not later than 
2:30 p. m. 

Route Agents on Sundays and full holidays shall handle 
only Lunch Room and Hotel supplies, as follows: Large 
Pullman, Rolls, Buns, Rye Bread (not less than 1 VL» 
pounds). Whole Wheat Bread (not less than X 1 /* pounds), 
and French Bread. 

Sixth. Xo reduction below the minimum scale shall be 
made in the compensation of members for or on account of 
holidays. 

Seventh. In the event of the refusal of a merchant baker 
to give proper evidence of price received for contract 
goods, commission on same shall be estimated at the regu¬ 
lar non-contract price. 

Eighth. Xo salesman shall be held responsible for the 
return of any unsold bakery products, and no mem- 
15 her of this union shall be required or requested to 
attend shop meetings before or after working hours. 
All salesmen shall finish their work within contract work¬ 
ing hours. Employer agrees to check men out within fif¬ 
teen minutes of contract turning in time, or within fifteen 
minutes of actual turning in time. 

Xinth. Salesmen shall not pay for any shortage of pie 
plates or other necessary equipment for the care and de¬ 
livery of goods. Salesmen shall not wrap sack or box 
bakery products (this does not apply to Rolls and Buns), 
nor perform stable or garage work. They shall not be 
required to wear a uniform. 

Tenth. That salesman whose routes shall be cut shall, 
for a period of three months, receive as compensation a 
sum not less than that received for the week prior to that 
in which cut in route is made. 

Eleventh. Route agents shall be subject to the trade 
regulations governing the route they may at times be op¬ 
erating, and if operating an early or country route com¬ 
pletion of such route shall constitute his day’s work. 

Twelfth. Xo member shall deliver any bakery products 
to grocery or delicatessen stores on Sundavs or full lioli- 
davs. 

V 

Thirteenth. One week vacation with minimum pay 
($40.00 for salesmen, $45.00 for route agents) shall be 
given each year to all members of this union who have 
been in the employ of the same firm for twelve months. 



CI’N DKRS HEIM Eli S INCORPORATED VS. 


12 


All Wednesdays from tlie first Wednesday in May till 
the last Wednesday in September (both inclusive), shall 
be half holidays (weeks in which a legal holiday occurs ex¬ 
cepted). Salesmen shall finish their work not later than 12 
o'clock, noon. 


Fourteenth: 


In case of sickness or absence from their 


routes of members, a member of L. V. Xo. 33 or a route 
agent shall operate the same, and receive the com- 
1() mission earned, if any, and upon recovery, ill mem- 
i tiers shall be restored to same route, if in existence: 
if not, to a similar route. 

Fifteenth. Xew Year's Day, Washington’s Birthday, 
Decoration Day, Independence Day, Labor Day, Thanks¬ 
giving Dav and (’hristmas Dav shall be full holidavs for 
regular salesmen. Route agents shall not make deliveries 
to grocery and delicatessen stores, and on Thanksgiving 
andj Christmas Days deliveries shall be made only to steam¬ 
boats and railroad trains. All holidays coming on Sun¬ 
days shall be observed on Mondays. Route agents who 
work on full holidavs shall receive Sundav pav in addition 
to regular weekly and Sunday pay. 

Sixteenth. That the Business Agent shall make examin¬ 
ations of vehicles when considered necessary. 

Seventeenth. Morning salesmen for Lunch Rooms, Mar¬ 
ket Stands and Hotel service shall leave the bakeries be¬ 


tween 4 and (5 a. m., and shall not be permitted to serve 
stores before 7 a. m. They shall complete their day’s 
work not later than 2:30 except Saturdays and eves of 
full holidays, and shall finish their work not later than 5 
p. pi. Fifty-one per cent of customers must be Lunch 
Rooms for the establishing of any new Lunch Room routes. 

Eighteenth. Salesmen for stores and other trade shall 
leave the bakeries on first trip at 7 a. m., and last trip 
not later than 1 p. m. They shall complete their work 
daily not later than 4 p. m., Saturdays and eves of full 
holidays they shall finish their work not later than 5 p. m. 

Nineteenth.—(a) Salesmen for Virginia and Maryland 
only, shall leave the bakery between the hours of 1 a. m. 
and 6 a. m. 


(b) Salesmen for Virginia and Maryland only that give 
daylight service, shall leave the bakery at 7 a. m., and 
finish their work not later than 4 p. m. Saturdays 
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17 and eves of full holidays they shall finish their work 
not later than 5 p. in. 

Employers will be permitted to select either paragraph 
“A” or paragraph “B” to govern any or all such routes 
in their bakeries, provided, however, no employer shall be 
permitted to operate any one route under both paragraph 
“A" and paragraph “B'\ or under parts of both para¬ 
graphs. 

Twenty. Salesmen for Alexandria City, Va., shall leave 
the bakery at 6:30 a. m., and start delivery in Alexandria 
at 7 a. m., and finish their work not later than 4:00 p. in. 
Saturdavs and eves of full holidavs, thev shall finish their 
work not later that 5:00 p. m. 

Twenty-one. Retail salesmen shall leave the bakery not 
before 6 a. m., and finish their work not later than 3 p. m. 
Saturdays and eves of full holidays finish their work not 
later than 5 p. m., and shall not be permitted to serve 
store before 7 a. in. 


Twenty-two. Pie Salesmen shall leave bakeries not be¬ 
fore 5 a. m., and finish their work daily not later than 

4 p. m. Saturdavs and eves of full holidavs not later than 

5 p. in., but not over 9 consecutive hours shall constitute 
his dav’s work. 

Twenty-three. Cake Salesmen shall leave the bakery 
not before 7 a. m., and finish their work not later than 
4 p. m. Saturdays and eves of full holidays they shall 
finish their work not later than 5 p. m. 

Twentv-four. Doughnut Salesmen mav select their own 
delivery hours, but not over 9 consecutive hours shall con¬ 
stitute their day's work. They shall not serve or sell any 
bread or bread products, and they shall not deliver, sell or 
serve buns to grocery or delicatessen stores before 7 o’clock 


a. m. 


Twenty-five. “Unemployed members of this Union 
bearing the 100 per cent endorsement of the Union’s 
18 Executive Board shall be re-employed before any 
new members will be taken in, except when not more 
than two members bearing such endorsement are unem¬ 
ployed, provided however, no employer shall fill any va¬ 
cancy caused by the dismissal of any member by placing 
a new member in the Union, unless said vacancies are by 
dismissals for shortage or irregularities in their accounts 
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in violation of their employer’s rules, or those dismissed 
for excessive drinking 1 of alcoholic beverage while on duty, 
or those who voluntarily resign. 

It is agreed that the Union’s Executive Board will not 
endorse members who are dismissed for shortage or ir¬ 
regularities in their accounts in violation of their employ¬ 
ers’ rules, or those who are dismissed for excessive drink¬ 
ing of alcoholic beverages while on duty, or those who vol¬ 
untarily resign, and it is agreed that employers will in¬ 
terview and give preferential consideration to all unem¬ 
ployed members before filling vacancies. 

Twenty-six. It is hereby expressly understood that in 
the event of this agreement or sections hereof, conflicting 
with laws of L. U. Xo. 33, said laws are hereby repealed. 
Xo change shall be made in the By-Laws of L. U. Xo. 33, 
which would affect this agreement unless the same can be 
brought about by joint council and mutual consent. 

Twenty-Seven. This contract shall be in effect from 
May 1st, 11)37, until Midnight, April 30, 1938. 
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Copy 

Filed Julv 19 1937 


Agreement 

This Agreement, entered into this 1st dav of Mav, 1937, 
between Gundersheimer’s, Inc., of Washington, I). (’., and 
Local Union Xo. 118, Bakery and Confectionery Workers’ 
International Union of America, all of the District of Co¬ 
lumbia, who do hereby agree as follows: 

First: Xot to use any subterfuge, coercion, nor intimi¬ 
dation: directly nor indirectly, to evade or frustrate the 
compliance with the spirit and the terms of this agreement, 
nor cause the discharge or furlough of any member of the 
Union because of any Union activities. 


Working Hours 

Second: The hours of a journeyman baker shall be 
eight (S) per day in all bread, pie, cake and pastry shops: 
a required lunch period of thirty (30) minutes not inclu¬ 
sive. All time required to be made over the stipulated 
eight (8) hour day shall be paid as overtime at the rate 
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of time and one-half time. An intermission of eight (8) 
hours is required between any two (2) days of work. 

Third: The working hours of a journeyman baker shall 
be known as day and night hours, according to the time 
that the member is required to work. The hours recognized 
as day work shall start at six (6) o’clock, a. m., and end 
at six (6) o’clock p. m., hours recognized as night work 
shall start at six ((>) o'clock p. m., and end at (6) o'clock 
a. in. Xo work shall start on Saturday before six (6) 
o'clock }>. m., excepting douglmiakers. 

Fourth: Xo journeyman baker shall be required nor 
permitted to work more than five (5) days in any one 
week. That any foreman who may be required to and 
does the actual manual work of a journeyman baker or 
bakers' helper shall strictly comply with all provisions as 
stipulated herein, pertaining to the journeyman baker, and 
shall not change to working clothes nor perform any 
20 manual work if employed on the sixth day. Xo fore¬ 
man shall be required nor permitted to work longer 
than the specified eight (8) hour day. The foreman in 
charge of each shift, department or shop shall be held re¬ 
sponsible for and see that no evasion or violation of this 
agreement occurs under his charge. All time made over 
the five (5) day week shall be paid as overtime at rhe 
rate of time and one-half time. 

Fifth: Xo journeyman baker, regularly employed, is per¬ 
mitted to work and get paid for less than a full day, after 
he has started in to work, unless he becomes disqualified 
through his own fault or in case of sickness. Discrimina¬ 
tion shall not be used to establish any disqualifications. 

Wages 

Sixth: The minimum wages of a journeyman baker shall 
be, $10.00 per day, for night work, or $1.25 per hour. Tin* 
minimum wages of a journeyman baker shall be $8.40 per 
day, for day work, or $1.05 per hour. All overtime re¬ 
quired to be made after six (6) o’clock p. m., and prior to 
six (6) o’clock a. m., shall be paid at the night rate of pay, 
at time and one-half time. However, a journeyman getting 
a higher rate of pay shall be paid overtime pay according to 
his rate of wages. Any overtime to be made in a shop shall 
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be equally distributed among all men of the shop, without 
discrimination, whenever practical. 

Seventh: All members of the Union are to receive their 
pay weekly, immediately following the completion of work, 
Friday or Saturday. 

Eighth: Xo one but a journeyman baker or apprentice 
shall do any of the following work: Weigh ingredients for 
any mixture or attend a mixer while compounding any for¬ 
mula : attend to the ageing of dough after making, remove 
dough after ageing of same to trough, mixer or work 
21 bench: hand or otherwise scale dough to loaves, mould 
or round up dough into shapes: place moulded dough 
into clothes, boxes or pans; handle a peel in any way at 
ovens, or peel Vienna or other bread or rolls from cloths 
in boxes to peel or oven plate. That no pastry work be al¬ 
lowed to be handled by anyone except a journeyman baker 
or apprentice until same is iced and finished, ready for sale. 

That on automatic machines journeymen bakers or ap¬ 
prentices shall be employed whenever it is necessary to place 
bread and other bakery products in the ovens by hand. 
That no one but a journeyman baker or apprentice shall 
handle dough nor ingredients in any form during the proc¬ 
ess'of manufacture of any bakery products and that no one 
but journeymen bakers and apprentices shall be employed 
in mixing rooms, sponge rooms and ageing rooms to assist 
in any way the mixing of or transferring from one recep¬ 
tacle to another or ageing of any sponge or re-mix dough. 

That necessary relief periods shall be granted, when re¬ 
quired by members of the Union while working, without dis¬ 
crimination from any source. 

Ninth: Jobbers shall be paid the standard rate of wages. 
Xo jobber shall be engaged for less than a half day at any 
time; however, if in any event a jobber is required to work 
more than an eight (8) hour day, he shall then be paid the 
overtime rate of pay, time and one-half time. That any 
member of the Union, after having been continuously em¬ 
ployed as a jobber over a period of four (4) consecutive 
full weeks, shall be considered as regularly employed; un¬ 
less such member should have been employed for the dura¬ 
tion of a temporary absence of another member. 

Tenth: Xo member of this Union is permitted to board or 
lodge with his employer, under penalty of a fine and the 
employer is held strictly to observe this rule. 
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Eleventh: All journeymen bakers being employed 
2*2 in a shop, shall before bein'* permitted to work, have 
a permit for going to work and a paid up working 
card, that have been issued by the office manager of the 
Union. 

Twelfth: Members who are required to work on either 
Labor Day or Christmas Day, shall receive double time for 
all time worked, however on Labor Day no work is to be 
done between the hours of eight (8) a. m., and one (1) 
p. m., and on Christmas of each year all work is to be com¬ 
pleted by twelve (12) o’clock noon, December 24th, and no 
member is permitted to start working until twelve (12) 
o’clock noon Christmas Day, December 25th. Members 
who are required to work on any of the other National Le¬ 
gal Holidays during the year, shall receive time and one- 
half time pay for all such time worked. The holidays ac¬ 
knowledged as such, are as follows: Decoration Dav, Inde- 
pendence Day (July 4th), Thanksgiving Day, New Year’s 
Dav, and Washington’s Birthdav; and anv other holidav, 
so decreed by public* proclamation by the President or the 
Congress of the United States. All holidays falling on 
Sunday shall be observed on Monday. Overtime on holidays 
shall be time and one-half time by the holiday rate of pay. 
for all such time worked. 

Thirteenth: The Label of the International Union shall 
be placed on all products weighing one-half pound or more. 

Fourteenth: When the production in a plant temporarily 
will not permit full time employment for all journeymen 
bakers employed, the men shall not be discharged but shall 
be required to lay off in routine and lose time in equal pro¬ 
portions including the apprentices. That a list showing 
the names of members of the Union, employed in each de¬ 
partment of the establishment, who are signed off daily 
covering the entire week, shall be posted on a bulletin board 
the last work-day of each work-week. No journeyman 
baker nor apprentice shall make more than three (3) 
23 hours overtime in any one week, unless due to an 
unavoidable emergency, in that event, the Business 
Agent of the Union shall be immediately notified by the fore¬ 
man of the shop and the shop steward. 

Fifteenth: The Business Agent is not to interfere in the 
working of a shop unless he is informed that there exists 
a difficultv or violation in regard to Union rules. In case of 
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a violation he shall call on the shop steward and foreman 
of that shop and endeavor to secure an adjustment, but if 
unsuccessful he shall then call at the office of the bakery and 
use his best efforts to gain an adjustment of the difficulty 
by the employer. 

Sixteenth: In order to secure a strict observance of the 
above rules, it is agreed that whenever information is re¬ 
ceived bv the Business Agent of Union Xo. 118 which tends 
to show that this agreement or contract is being violated 
in any shop, he shall have access to the shop at any time 
while members of the Union are at work. 

Seventeenth: All shops must be kept in a sanitary con¬ 
dition. and also, all men working in the shops must keep 
themselves in a clean and sanitary condition. Cool drink¬ 
ing water is to be available at all times for the employees 
in all shops. The ventilation in all shops and departments 
thereof, during working hours, shall be sufficient for nor¬ 
mal comfort and protection of the health of all workers. 

A p prentices 

Eighteenth: One apprentice shall be allowed to every 
fifteen journeymen bakers employed on the full time basis, 
in any department of a bakery, except in a shop having less 
than fifteen men employed. The apprentices are to be 
members of the Union and serve an apprenticeship of four 
(4) years, in which time they shall be taught all branches of 
the trade of the department in which they are employed, in¬ 
cluding mixing and ovenwork. 

24 Nineteenth: Apprentices shall work eight (8) 
hours per day. Xo apprentice shall be required to 
work more than five (5) days per week. All time made 
over the specified eight (8) hour day shall be paid as over¬ 
time, at time and one-half time rate, in accordance with the 
wages received at the time such overtime is worked. All 
time made over five (5) days in any one week shall be paid 
as overtime. 

Twentieth: The wages of an apprentice shall be $16.00 
per week for the first six (6) months, $18.00 per week the 
second six (6) months, $25.00 per week the second year, 
$30.00 per week the third year, and $35.00 per week the 
fourth year of his apprenticeship. Overtime to he paid at 
one and one-lialf time and for all work done between the 
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hours of six (6) o’clock p. in., and six (6) o’clock a. in. and 
they shall receive twenty (20) per cent extra pay, for night 
work. 

Bakers Helpers 

Twenty-First: The number of helpers to be employed 
shall be left to the discretion of the employer, but all must 
be members of the Auxiliary to Local Union No. 118. 

Twenty-Second: The wages of a helper in all bakeries 
and confectionery shops shall be $.60 per hour for day 
work, and $.70 per hour for night work. Night hours are 
six (6) p. in. to six (6) a. m., day hours are to be six (6) 
a. m. to six (6) p. m. 

Twenty-Third: The work of a bakers helper shall consist 
of all work that is directly connected with the work of a 
journeyman baker, such as: greasing pans and moulds and 
other utensils used in the trade and the preparation of same 
for use by the journeyman baker, assisting the baker at the 
ovens, dumping or removing of baker products from pans 
or moulds and generally assisting the baker around the 
shop, but at no time shall the bakers helper be required 
nor permitted to infringe on the work of a journeyman 
baker. No worker in any bakery or confectionery 
25 shop who is not a member of Local Union No. 118 or 
its Auxiliary shall be required nor permitted to in¬ 
fringe on the work of the bakers helper. 

Twenty-Fourth: Bakers helpers shall not work more 
than five (5) days in any one week. The hours of a bakers 
helper shall be eight (8) per day in all bakeries and con¬ 
fectionery shops. All work required of a bakers helper 
over the specified eight (8) hour day shall be paid as over¬ 
time at time and one-half time rate of pay. All work re¬ 
quired to be done over the five (5) day week shall be paid 
as overtime at time and one-half time rate of pay. 

Twenty-Fifth: Any bakers helper who may be engaged 
to work in any shop, also those helpers who change jobs 
from one shop to another, shall be required to get a work¬ 
ing permit from the Office Manager of the Union before 
they can start to work. 

Twenty-Sixth: Any member of the Union who lias been 
continuously employed by an employer for four days or 
more per week for a period of one (1) year, shall be entitled 
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to and receive one week's vacation with full pay at the rate 
of forty-six dollars ($4(5.00) for bakers and twenty-six 
($2(5.00) for union helpers. Apprentices shall be paid for 
said vacation period as follows: 

Apprentices working under day rate to receive 10 per 
cent in addition. 

Apprentices working under night rate to receive 10 per 
cent less than night rate. 

All time employed by any member prior to May 1, 1037, 
shall be honored in connection! with the foregoing stipula¬ 
tions. 

.1 pprndaqr 

Twenty-Seventh: This agreement shall be in full force 
and effect from May 1st, 1037, until April 30th, 1038, and 
thereafter until a new agreement (the terms of which shall 
be retroactive from above given date), has been consum¬ 
mated and signed: or this agreement, after the above 
2<> given expiration date, has, upon notice, been can¬ 
celled or terminated by the Employer, or by the 
Local ITiion with the sanction of the Bakery and Confec¬ 
tionery Workers' International Union of America. 

Twenty-Eighth: A framed full copy of this agreement, 
properly signed by authorized parties, shall be visibly 
posted in each dressing room of shops where members of 
Local Union Xo. 118 and its Auxiliary are employed: all 
expenses connected with same to be met by the Union. 

Signed: 

f GUXDERSHEIMER’S, INC., 

I Bv A. D. ABRAMS, Sectv.-Treas. 

i CHAS. B. McCLOSKY, 

Secretary Baker Union Local 118 

27 Bill of Particulars 

Filed August 13 1937 

• ft * 

Xow comes the plaintiff and for a bill of particulars and 
in Amplification of its declaration heretofore filed herein 
says: 

Ii That on or about April 10, 1937, the plaintiff entered 
into a certain agreement with the New Standard Baking 
Company, a corporation, of Philadelphia, Pennsylvania, by 
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the terms of which agreement it was provided that the plain¬ 
tiff would purchase from the said Xew Standard Baking 
Company certain baked goods of kinds, types, and quali¬ 
ties determined by the plaintiff, at a reasonable price at 
wholesale, such goods to be manufactured upon order from 
the plaintiff in such quantities as required, and shipped 
from the plant of said Xew Standard Baking Company in 
Philadelphia consigned to and received by the plaintiff. The 
said goods were to be labeled exclusively with the plain¬ 
tiff's labels at the cost of the Xew Standard Baking Com¬ 
pany and the said Xew Standard Baking Company agreed 
that it would sell none of its products in the District of 
Columbia in competition with the plaintiff as distributor 
thereof excepting therefrom only a line of said Xew Stand¬ 
ard Baking Company’s products labeled “Mrs. Stard’s 
Cakes,” which were already being sold in the District of 
Columbia and the distribution of which would not be inter- 
ferred with by the said contract. 

And the agreement was that payment for such goods was 
to be made weekly, and said contract to continue at the plea¬ 
sure of the parties. 

2. The plaintiff says that its bakers are members of Local 
Union Xo. 118, Bakery and Confectionery Workers’ Inter¬ 
national Union of America, and that the bakers of the Xew 

Standard Baking Company of Philadelphia are mem- 
28 bers of another Local in Philadelphia of the same 

International: and that the drivers and/or salesmen 
employed by plaintiff are members of Local Union Xo. 33, 
International Brotherhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, and that the similar 
employees of the Xew Standard Baking Company in Phila¬ 
delphia are members of a Local in Philadelphia of the sanu* 
International Union. 

The contracts between the employers and the members of 
these unions are as available to the defendants as to the 
plaintiff. 

3. Plaintiff further says that the goods purchased by 
plaintiff from the Xew Standard Baking Company were 
delivered by commercial carriers operating between Phila¬ 
delphia and Washington, and not by trucks owned or oper¬ 
ated by the New Standard Baking Company of Philadel¬ 
phia, Pennsylvania. 
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4. As has previously been stated, the goods purchased by 
plaintiff from the New Standard Baking Company were 
labeled in the name of Gundersheimer's, Incorporated. 

NEEDHAM C. TURNAGE 
CHAS. T. CLAYTON 
Attorneys for Plaintiff. 


29 Transcript of Shorthand lie port of Proceedings Had 
and Tesfintony Adduced Before Mr. .Justice Adkins 

i Filed February lo 1940 

• 7 

* # * 

Washington, D. G.. 

Wednesday, January 10, 1940. 

Pursuant to notice theretofore given to all known inter¬ 
ested parties, and designation theretofore made by the As¬ 
signment Commissioner, the above-entitled cause came on 
for hearing at 1 :30 o'clock p. m.. Wednesday, January 10, 
1940. in tin* District Court of the United States for the Dis¬ 
trict of Columbia, in the court house in the city of Wash¬ 
ington. 

Before 

Honorable Jesse C. Adkins, Associate Justice of the Dis¬ 
trict' Court of the United States for tile District of Colum¬ 
bia. and the following named 

Jurors: 

Christine Sutherland. Edward Y. Scott, Rost* A. Whit¬ 
ing, John J. Connellv, Jr.. William E. Creecv, William G. 
Garvcr, Joseph J. Rouseher. Fred G. Sinclair, Middleton 
G. Train, Morris L. Barlow, William B. Honey, and 

30 Mrs. Elizabeth L. Jenkins, there being 

Present: 

Needham C. Turnage, Esquire, and Charles T. Clayton, 
Esquire, in behalf of the plaintiff: 

Joseph A. Padway, Esquire, and John I\. Keane, Es¬ 
quire, in behalf of the defendants. 

Thereupon the following proceedings and transactions 
were had: 
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Proceedings and Transactions 


]'<>ir dire examination of jurors 

(The entire panel of jurors was sworn on voir dire, and 
the jurors were examined en masse by the Court and by 
counsel for the respective parties, following; which the trial 
jury was selected by counsel, impaneled, and duly sworn 
to try the issues in this cause. 

The following then occurred:) 

The Court: You may proceed. 

Opening Statement in Hehalf of the Plaintiff 
By Mr. Clayton 


May it please your Honor, and ladies and gentlemen of 
the jury: The case which is to be submitted into your hands 
for determination involves a little story which I will have 
to give you, and which is set forth briefly in the pleadings. 

It is the suit of a bakery corporation known as Gunder- 
sheimer’s, Incorporated, which is a corporation in the Dis¬ 
trict of Columbia, against the officers and members of two 
local unions; one, local union Xo. 118 of the Bakery and 
Confectionary Workers* International Union of America, 
and one, local union Xo. 33 known as the Bakery Salesmen's 
and Drivers’ Union, the local union of the Interna- 
31 tional Brotherhood of Teamsters, the national union 
whose name I have just mentioned and the inter¬ 
national union of America of the Bakery and Confection¬ 
ary Workers. Also, this suit is against the members of 
the locals of two unions, local 118 of the Bakers’, and local 
33 of the Salesmen's union. 

The reason of this suit is as follows: first, the organiza¬ 
tion or corporation known as Gundersheimer's, Incorpo¬ 
rated, is a very old bakery. It started back in 1893, carried 
on for a number of years by the Gundersheimer family, in¬ 
corporated some years later as a corporation, and carried 
on as a corporation at the time of the incident which I shall 
now presently explain. 

The business of this concern was, in the beginning, de¬ 
voted to the manufacture of cakes, high-grade cakes, in 
fact, almost altogether to the manufacture of cakes, al¬ 
though in the beginning I believe they also made other 
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types of baked goods. In the old days when we had the 
wonderful old markets around Seventh Street, they had a 
market stall on Pennsylvania, and all of their products in 
those days were distributed through that stall, and they did 
a large business, also with people who ordered goods 
shipped to them, many of them many miles away. 

As time went on that market was torn down and they 
lost their stall and had to lind other means for an outlet 
for their products. Then the bakery, who had its plant on 
Second Street, not so very far from here, began putting on 
salesmen who distributed their goods to stores not only 
here, but also in Maryland nearby, and in Virginia, going 
into towns within a few miles of Washington. 

.‘>2 They then found themselves running up against a 
i proposition which had not confronted them during 
the days when they sold their goods at the stall in the 
market, but that they were selling it wholesale, and that 
they were compelled to seek customers for their line of 
cakes, not merelv those that tliev could sell at 50 cents or 
at ai dollar, as vou and I would buv them, but a line that 
would take care of all of their customers, such as little 
cakes that would sell at 5 cents, or 10 cents, or 15 cents 
and, because they were making better goods, and more 
valuable sized cakes, 30, 40, 50 cents, and on up, they were 
not equipped to make these, so they found it difficult to 
build up the wholesale service. 

For a time they sought to obtain cakes to make up the:'- 
line from a local supply house in the same line of business 
as themselves, buying the line they did not make and add¬ 
ing it to the line they did make. That worked fairly well 

but mot entirelv satisfactorv, because tliev could not buv 
• • • « 

goods to tit what they needed and, secondly, because they 
were being made a competitor, and those of you who have 
ever done that kind of business know what it is to prt your¬ 
selves in the hands of a competitor, so they had to drop 
that line of trade. 

About that time a large portion of this union organiza¬ 
tion with whom they were having this trouble had started 
out to unionize the city of Philadelphia in baking plants, 
not very far away, and had unionized one plant, the first 
one which fell under their influence and, as a result, they 
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out circulars which wore sent around, some ol‘ them 
down here, to advertise that they had a union plant 
making cakes in Philadelphia, and one of those cir¬ 
culars fell into the hands of this concern, (Junder- 


sheimer’s, Incorporated, and it suggested to them that they 
—that their salesmen and all engaged in the plant and on 
the wagons were all members of the union, those on the 
salesmen, Xo. 118, and those on the wagons, Xo. 3M, and 
they themselves were union people also: they did not want 
to employ people who manufactured non-union goods. They 
wanted goods in the same line of manufacture. There was 
an idea, and so they got in touch with the Philadelphia 
manufacturer and, after some negotiation, they finally 
made an arrangement with them to make the type of cakes 
they wanted, to send them down here labeled for their 
needs so that they could sell them to their customers here. 


That offer was made with the Philadelphia concern about 
the first of April, lfi.‘>7, and shortly after the agreement 
was made, the first shipment of those cakes was received. 
They were manufactured in Philadelphia, packed imme¬ 
diately and put in drivers' wagons, that is, trucks, and 
brought down over the road to the bakery here in Wash¬ 
ington and here packed with their own manufactured goods 
made here and sold together to their trade. In addition, 
the concerns with which thev had been having difficultv in 
getting their orders were notified, and their business grew 
by leaps and bounds because they had a good line of small 
cakes and a magnificent line of large cakes. 

But about that time a cloud came over the picture. About 
the middle of April, only about a couple of weeks after they 
had made this arrangement, they were called on by certain 
of the defendants, one of them sitting at the table 
M4 now, one of them Mr. Lester, who is business agent 
of the Salesmen's Union, and Mr. McUloskey, whom 
I do not see here just now— 

Mr. Keane (interposing): Here he is. 

Mr. Clayton: But he represents the bakers. They called 
on these people and made this demand, that they buy those 
cakes of the local manufacturing establishment, or they 
could not— 

The Court (interposing): Or what? 
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Mr. Clayton: Or put in equipment in their own plant to 
manufacture the cakes here. 

The Court: Put in the machinery? 

Mr. Clavton: Yes, sir. or that thev cease buving out of 
town. They would not consent that this concern buy cakes 
from out of town at all, notwithstanding those cakes were 
manufactured in Philadelphia by members of the very same 
union their members hen* belonged to. 

Application was made to two or three of the local manu¬ 
facturing concerns to see if contracts could be made here 
that would supply the goods that they had to have to meet 
and fill out their line. This was found to be impossible. 
Tliev could not get the cakes made. So thev continued to 
buy from the Philadelphia firm, which was known as the 
Xew Standard Baking Company of Philadelphia. 

Thai demand was insisted on by the labor union, not only 
the Salesmen's Cnion but the Bakers' Union (demanding 
that they cease buying the cakes in Philadelphia, and said 
that thev could not allow them to bring them in. 

Now. on the 7th of July, about 6 o'clock in the 

35 morning, the agent of the Bakers’ Union came to the 

plant and called on the men he represented to walk 

out of the plant and stop the operations, and an hour or so 

afterwards the agent of the Salesmen’s Union came and 

ordered the salesmen to leave their wagons, not to take 

them from the garage, and closed them up completely. 

Thev were unable to run because thev could not buv their 
• • • 

cakes in Philadelphia. What they said to them was this: 

“You can't buy cakes in Philadelphia, and you cannot 

make cakes in your own plant unless you will agree not 

to buv anv cakes out of town." 

• * 

The result of that was that there was an investment there 
of $47,100, and there was an annual sales turnover at that 
time of $75,000 a year from the sale of cakes. There were 
about 15 members of the union employed there, all of whom 
were sent out on the street. The concern lost its entire 
business, ultimately lost its entire investment, and today 
we come before you representing the corporation—nearly 
ail of the stock is owned by the lady sitting over there, Mrs. 
Gundersheimer. the widow of the president of the company, 
who died since this began—asking at your hands, based 
upon a statute of the United States, about which his Honor 
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later will give you information, a statute known as the 
Anti-Trust Act, which forbids interference with transac¬ 
tions in interstate commerce. We will show vou what the 
amount of the damage actually is. We will ask at vour 
hands that these concerns which have caused all this loss, 
and damage, and destruction shall pay for the damage that 
has been caused bv them. 

My associate suggests that 1 have not fully explained 
the conspiracy. That there was a conspiracy must have 
been evident to vour mind as I went along. Let's 
.‘$G state what we claim that conspiracy was. It was an 
agreement between the members of these two local 
unions, by the officers or heads of the international unions, 
to close up this concern, and forbid them to do business 
unless tliev were to cease buving the manufactured goods 
manufactured outside the District of Columbia, the reason 
being, they said, the wage scales in Philadelphia paid to 
men working in the plant there were lower than the scales 
paid to the men here. As to that we will have information 
for you, also, before this case comes to an end, but that 
was the reason they gave, the fact that they thus associated 
themselves together for the purpose of forbidding, and re¬ 
fusing, and not allowing the purchase of goods from an¬ 
other community to be sold in this community, something 
which the law says shall not be done. 

Mr. Keane: I object to his conclusion of law at the end 
of the opening statement. 1 do not think it has any place 
in the opening statement, and I move that it be stricken. 

The Court: May I speak to counsel? 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred out of the hearing of the jury:) 

The Court: Now, is it conceded that if he proves these 
things he has made out a case ? 

Mr. Padway: Xo, sir. 

The Court: Well, have you any motion on the matter, 
then ? 

Mr. Padway: Yes, sir, I intend to make a motion at the 
conclusion of his statement. 

The Court: What is the nature of the motion? 

37 Mr. Padway: The motion on the statement of 
counsel is that there is no case, and it should be dis¬ 
missed. 
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The Court: Shall I dismiss the jury now until tomorrow 
and listen to you? 

Mr. Padway: If you please. 

The (’ourt: Is there anything now you want to add to 
that statement ? 

Mr. Clayton: At the present time l think not. We will 
stand on the statement. 

(Thereupon counsel resumed their places at the counsel 
table and the following occurred within the hearing of the 
jury:) 

The Court: I will say to the members of the jury that I 
am going to excuse you now until tomorrow morning at the 
usual time, and you may report back here at the usual time 
tomorrow. I think I have cautioned some of you before, 
but let me repeat it: Do not talk to anybody about this case 
throughout the trial. Wait until you get to the jury room. 
You can discuss it there as much as You want to. Do not 
discuss it with your people at home. Do not read anything 
in the papers, if there should be anything in the papers 
about it. Do not discuss it down here with any of the wit¬ 
nesses, or anvbodv else, and do not allow anvbodv to dis- 
• • » • 

cuss it in your presence. If somebody starts to say some¬ 
thing about the case when vou are around, tell them vou 
' • • 

are a juror and request them to stop. 

Xow. vou mav be excused until tomorrow morning. 

(Thereupon the jury was excused and retired from the 
court room.) 

Mr. Turnage: If your Honor please, I think that 
.">8 the witnesses might as well be excused until tomor¬ 
row. Some of these men want to go to work, I know. 

The Court: All of the witnesses, as far as the Court is 
concerned, mav be excused, but it will be for vou gentlemen 
to agree on that. 

Mr. Padway: We have no objection. 

The Court: The witnesses will be excused until tomor¬ 
row morning at 10 o'clock. 

i Mr. Padway: If it please the (’ourt, we move at this 
time that the case be dismissed on the statement of counsel 
to the jury, for the reason that it does not indicate a vio¬ 
lation of the Anti-Trust laws nor, on the statement, is there 
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made out a case either at common-law or under the Sher¬ 
man Anti-Trust Act, or under the Clayton Act, all of which 
have been pleaded in the complaint on file here. Now, may 

1 address myself, then, to that particular point ? 

The Court: Yes. 

(Thereupon counsel argued the motion.) 

(Thereupon at 4:35 o'clock p. m. adjournment was taken 
to Thursday, January 11, 1940, at 10 o’clock a. in.) 

39 Washington, I). C., 

Thursday, January 11, 1940. 
Pursuant to adjournment theretofore taken, the above- 
entitled cause came on for further hearing at 10 o’clock a.m., 
Thursday, January 11, 1940, in the District Court of the 
United States for the District of Columbia, in the court 
house in the city of Washington, 

Before 

Honorable Jesse C. Adkins, Associate Justice of the 
District Court of the United States for the District of Co¬ 
lumbia, and the following named 
Jurors: 

Christine Sutherland, Edward V. Scott, Rose A. Whiting, 
John J. Connelly, Jr., William E. Creecy, William G. Gar- 
ver, Joseph J. Eouseher, Fred G. Sinclair, Middleton G. 
Train, Morris L. Barlow, William B. Honey, and Mrs. Eliza¬ 
beth L. Jenkins, there being 
4() Present: 

Needham C. Turnage, Esquire, and Charles T. 
Clayton, Esquire, in behalf of the plaintiff; 

Joseph A. Padway, Esquire, and John K. Keane, Es¬ 
quire, in behalf of the defendants. 

Thereupon the following proceedings and transactions 
were had: 

Proceeding* and Transactions 
(Thereupon, in the absence of the jury, counsel continued 
their arguments on the motion.) 

(Thereupon at 12:45 o'clock p. m. recess was taken to 

2 o'clock p. m. this date.) 

41 After Recess 

(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 2 o’clock p. m.. 
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whereupon the following: proceedings and transactions were 
had:) 

Proceedings and Transactions 


(Thereupon, in the absence of the jury, counsel continued 
their arguments on the motion. 

(Thereupon at 4 o’clock p. in. adjournment was taken to 
Friday, January 12, 1940, at 10 o'clock a. m.) 

42 Washington, D. C., 

i Friday, January 12,1940. 


Pursuant to adjournment theretofore taken, the above- 
entitled cause came on for further hearing at 10 o’clock 
a. in.. Friday, January 12, 1940, in the District Court of the 
United States for the District of Columbia, in the court 
house in the city of Washington. 

Before 

Honorable Jesse C. Adkins, Associate Justice of the Dis¬ 
trict Court of tin* United States for the District of Colum¬ 
bia, and the following named 

Jurors: 

Christine Sutherland. Edward V. Scott, Rose A. Whiting, 
John J. Connellv. Jr., William E. Creecv, William G. Gar- 
ver. Joseph J. Rouseher, Fred G. Sinclair, Middleton G. 
Train, Morris I.. Barlow, William B. Honey, and Mrs. Eliza¬ 
beth L. Jenkins, there being 
43 Present: 

Xeedham C. Turnage, Esquire, and Charles T. 
Clayton. Esquire, in behalf of the plaintiff; 

John I\. Keane, Esquire, in behalf of the defendants. 

Thereupon the following proceedings and transactions 
were had: 


Proceedings and Transactions 

Mr. Clayton: We will show that during the eleven weeks 
immediately preceding the strike, Gundersheimer’s aver¬ 
age weekly output from their own plant was $1,200, which 
was $(>0,400 a year: that they purchased and resold of the 
goods made in Philadelphia an average weekly output of 
$f)00, say, or $20,000 a year. This might be compared with 
a total average production of such goods in the United 
States of $184,770,109; in the District of Columbia of 
$1,004,799; in the state of Pennsylvania of $24,628,292; in 
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the state of Virginia of $1,459,437; and the state of Mary¬ 
land $3,833,639. It will be recalled that we bought these 
goods in Pennsylvania and distributed some of them, with 
part of Gundersheimer’s own output, in Maryland and 
Virginia. 

The arrangement between Gundersheimer’s and the New 
Standard Baking Company was that the New Standard 
Baking Company would ship to and Gundersheimer’s would 
receive and pay for the goods to be ordered daily so long as 
the transaction proved mutually satisfactory; that is, it 
was not for any definite period of time. 

Mr. Keane: It won’t be necessary to move again, will it, 
if your Honor please? 

The Court: You move for a directed verdict? 

44 Mr. Keane: Yes, sir. 

The Court: And I understand that counsel for the 
plaintiff have now added to the opening statement every¬ 
thing they think material and relevant to their position? 

Mr. Turnage: Yes, sir, and, that our position may be 
clear, it is that the allegations in the opening statement 
cover all the allegations in the declaration, and we have 
nothing to add to the opening statement except the opening 
statement itself. 

The Court: 1 understand that it is agreed, now, that 
the opening statement shall be understood to include every¬ 
thing that was said, including the Declaration and the ex¬ 
hibits in connection with the Bill of Particulars? 

Mr. Turnage: That is correct. 

The Court: Do you all agree that the question of law is 
just as well stated now as it could be if the testimony were 
taken ? 

Mr. Turnage: That is correct. 

Kr. Keane: At this time, if the Court please, I would like 
to renew the motion for a directed verdict. 

The Court: I will say to the members of the jury I have 
decided to grant this motion for a directed verdict on this 
statement of the case, in favor of the defendants. 

Tn order to violate the Sherman law, the conspiracy must 
directly and unduly restrain interstate commerce, that is, 
the restraint must be unreasonable. 

The courts hold that in determining what is unreasonable 
there may be considered the motive and extent and the 
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effect of the combination, the circumstances under which 
it is made and what the parties had in mind. 

4.'> The purpose of the defendants was to secure for 
the members of the local union Xo. 118 the baking of 
cakes which were sold by the plaintiff in the District of 
Columbia and in the immediate surrounding territory. It 
seems to me that was a purpose which was not unlawful. 
I, therefore, have great difficulty in saying that the object 
of tiie alleged conspiracy was unlawful. 

As to tlie reasonableness of the restraint, while it seems 
to me that the restraint in this case was direct rather than 
indirect (as in those cases where the object of the strike 
was to obtain shorter hours, or better pay, or better condi¬ 
tions in the plant), yet I am not altogether sure that the 
purpose of keeping as much business as possible for the 
employees engaged in baking in the District of Columbia 
does not come within the same category. If this is so, the 
effect would be indirect rather than direct. 

But I do believe, upon the whole, comparing the total 
amount of cake produced in the District, in the country and 
tlie nearby states, with the amount of interstate business 
effected by this alleged conspiracy, that the effect on inter¬ 
state commerce was not undue. Therefore, I will grant the 
motion. 

Mr. Turnage: And, if your Honor please, you will allow 
us an exception ? 

The Court: Yes. 

Mr. Turnage: And we will want to appeal. 

The Clerk of the Court: T will ask the members of the 
jury to please rise. 

4(1 i Members of the jury, by direction of the Court, by 
your verdict you find for the defendants. That is 
your verdict, so say you each and all. 

Mr. Turnage: Then, if your Honor please, I desire now 
to have an exception, and that you fix bond on appeal. 

The Court: I think the bond is fixed by the rules at $250. 

Mr. Turnage: I think that is correct. T will waive my 
right to a motion for a new trial. 

The Court: I am not sure that you need to do that. 

(Thereupon the instant hearing was concluded.) 
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Verdict and Judgment 
Filed January 12 1940 


♦ 
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# 


This cause having come on for hearing on the 10 day of 
January, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Christine Sutherland 
Edward V. Scott 
Rose A. Whiting 
John J. Connelly 
William E. Creecy 
William 0. Graves 


Joseph J. Rauscher 
Fred G. Sinclair 
Middleton G. Train 
Morris II. Barlow 
William B. Honey 
Elizabeth L. Jenkins 


who, after having been duly sworn to well and truly try the 
issues between Gundersheimers Inc, plaintiff and The Bak- 
erv And Confectionerv Workers Union of America et al, 
defendant and after this cause is heard and given to the 
jury in charge, they upon their oath say this 12th day of 
January, 1940, that they find for the defendant against 
said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense, bv direction of the court 


(MlARLES E. STEWART, Clerk, 
By GRIFFIX T. GARXETT JR. 

Assistant Clerk. 

Bv direction of 
JUSTICE ADKIXS 


4S X of ice of Appeal 

Filed January 12 1940 
* # # 

Xotice is hereby given this 12th day of January, 1940, 
that Gundersheimer's, Incorporated, plaintiff herein, here¬ 
by appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en¬ 
tered on the 12th day of January, 1940 in favor of Bakery 



:u 


Ol'NDKKSH RIMER S INCORPORATED VS. 


;iml Confect ionerv Workers International Union of Amor- 
ion, et als against said Gundersheimer's, Inc. 

(’FIAS. T. CLAYTOX 
X. (’. TURXAGE 

i Attorneys for (iundersheimer's. Inc. 
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Assignment of Errors 
Filed January 12 1940 


The plaintiff in the above entitled cause, in support of 
its appeal from the final judgment of this (’ourt herein, 
submits the following as its assignment of errors. 

The Court erred: 

1. In sustaining the motion of the defendants for a di¬ 
rected verdict of the jury upon the opening statement of 
the plaintiff. 

2. In directing the jury to find in favor of the defen¬ 
dants. 

i J. In entering a judgment in favor of defendants and 
against the plaintiff. 

4. In other respects apparent on the record. 

X C TURXAGE 
CHARLES T. CLAYTON 
Attorneys for Plaintiff. 


i Order Fij’in/,j Pond 

Filed Januarv 26 1940 

# # 

Upon consideration of the motion, it is by the (’ourt this 
26th day of Januarv, 1940, 

ADJUDGED, ORDERED, and DECREED, that the 
bend on appeal in the above case be and the same is hereby 
set at the sum of One Hundred Dollars ($100.00). 

JESSE (’ ADKIXS 
Justice. 
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Memorandum 


Jauuarv 26-1940 
« 

Bond on appeal ($100) approved and filed. 
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Designation of Uncord 
Filed January 12 1940 


* 


* 


* 


Now comes (rundersheimer’s, Inc., plaintiff, appellant in 
the above entitled cause, and designates the parts of the 
record which it desires to have included in the transcript, 
said parts boin.it: considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. The declaration. 

2. Tlie exhibits filed with the said declaration. 

3. The particulars of demand filed herein. 

4. The opening statement of plaintiff’s attorney to the 
jury. 

5. The motion of defendant for a directed verdict. 

6. The memorandum opinion of the presiding justice sus¬ 
taining the motion of defendants for a directed verdict. 

7. Final judgment with exception noted, motion for new 
trial waived, and appeal noted in open Court, and the filing 
of cost bond of $100.00, or in lieu thereof, the sum of $50.00 
in cash, directed and filed January 12, 1940. 

8. Memorandum showing bond filed by appellant for 
costs in the sum of $100.00 with Clerk of the District Court 
of the United States for the District of Columbia, bond filed 
January —, 1940. 

9. This Designation of Record, filed January 12, 1940. 

10. Assignment of Errors filed January 12, 1940. 


X C TURNAGE 
CHARLES T. CLAYTON 
Attorneys for Plaintiff. 


Wo hereby agree to the foregoing Designation of Rec¬ 
ord without waiving the right for further designation, and 
acknowledge receipt of a copy thereof this 12th day of 
January, 1940. 

JOS. H. PADWAY per H. K. 
Of counsel for defendants. 
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District Court of the United States 
for the District of Columbia 


United States of America. 
District of Columbia . xx; 


I, Charles E. Stewart, Clerk of the District Court of the 

United States for the District of Columbia, hereby certify 

the foregoing pages numbered from 1 to 50, both inclusive, 

to be a true and correct transcript of the record, according 

to directions of counsel herein filed, copy of which is made 

part of this transcript, in cause Xo. S91S3 at Laws, wherein 

Gundersheimer’s, Incorporated, a corporation, is Plaintiff 

and Bakerv and Confectionery Workers’ International 
• • 

Union of America, an association, et al., are Defendants, as 
the same remains upon the tiles and of record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of February, 1940. 


C. E. STEWART, 
Clerk. 


Endorsed on Cover: 7608 Gundersheimer’s Incorpo¬ 
rated, a Corporation, Appellant, vs. Bakery and Confec¬ 
tionery Workers* International Union of America, an As¬ 
sociation, et al. United States Court of Appeals for the 
District of Columbia Filed Feb 19 1940 Joseph W. Stew¬ 
art, Clerk 
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1ST THE 


United States Court of Appeals for the 
District of Columbia 

No. 7608. 


GrUNDERSHEIMER’S, INCORPORATED, 
a Corporation, 

Appellant. 

vs. 

BAKERY AND CONFECTIONERY WORKERS, 
INTERNATIONAL WORKERS OF AMERICA, 
an Association, ct als., 

Appellee. 


BRIEF OF THE APPELLANT. 


Statement of the Case. 

July 19, 1938, the plaintiff, a wholesale hakery cor¬ 
poration of the District of Columbia, appellant, filed its 
declaration in the District Court of the United States 
for the District of Columbia (record pa are 1) asrainst 
the defendants, Bakery and Confectionery Workers 
International Union of America, an association, and 
local union No. 118 of the same association: the Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, an association, and 
local union No. 33 of the same association: the officers 


of said bodies, and over a hundred individual members 
of the said local unions, appellees, alleging a conspira¬ 
cy and an unlawful strike, and claiming damages under 
the Sherman Anti-Trust Act of July 2, 1800, and the 
Clayton Anti-Trust Act of October 14, 1014. Copies 
of the contracts between the appellant and the defend¬ 
ant labor union locals were tiled as exhibits with the 
declaration (record pages 0 to 20 inclusive), and par¬ 
ticulars of demand (record pages 20 to 22 inclusive), 
were filed later. At the trial a jury was empaneled, 
and counsel for plaintiff made the opening statement 
to the jury, (record pages 23 to 27 inclusive), where¬ 
upon the defendants moved for a directed verdict (rec¬ 
ord pages 27 to 29 inclusive), on the grounds that there 
was no cause at common law, under the Sherman Anti- 
Trust Act, or under the Clayton Act. Thereupon, after 
argument, the Court sustained the motion, directed'the 
jury to bring in a verdict for defendants, and entered 
judgment accordingly (record pages 32 and 33). From 
that judgment this appeal is taken. 

Facts of the Case. 

The facts alleged and shown Dy plaintiff in its 
declaration, exhibits and opening statement, which for 
purpose of this appeal must be taken as true, are as 
follows: 

The plaintiff corporation operated a wholesale cake 
bakery in the District of Columbia, producing only the 
higher qualities of cake and pastry. It employed about 
fifteen skilled workmen, all members of the bakers’ or 
salesmen’s unions, paying the full wage scales and 
giving the hours and conditions provided by their con- 
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tracts with the Unions. There was no difference or 
disagreement between the corporation and either of 
the unions or their members. The bakery enjoyed a 
substantial volume of profitable trade, its customers 
being not only in the District of Columbia, nearby 
Maryland and Virginia, but many old customers fre¬ 
quently ordered shipments from distant communities. 
The corporation was successor to a business which had 
been established by the Gundersheimer family more 
than fortv rears before, and its outlet for manv rears 
was through a stall in old Center Market, a Washing¬ 
ton institution. When the market was torn down, the 
corporation sought a new field by organizing wholesale 
wagon deliveries to retail food stores in Maryland, Vir¬ 
ginia and the District of Columbia. Soon, a difficulty 
developed; the wholesale trade demanded a more ex¬ 
tended line of cakes, including sizes to sell for small 
prices, which the special customers of Gundersheimer’s 
had not required. The bakery was not equipped to 
make these added sizes. Attempts to have them made 
by other local bakeries were not successful. An ar¬ 
rangement was then made with the New Standard Bak¬ 
ing Company, of Philadelphia, Pennsylvania, which 
was likewise unionized, to manufacture the needed 
cakes and ship them daily to plaintiff's plant in Wash¬ 
ington. Immediately the business of plaintiff began to 
increase, both of its regular goods made in its plant, 
and of the cakes purchased in Philadelphia for resale; 
cakes of types which had never been made in the Wash¬ 
ington plant. 

Shortly afterward, both unions objected to the im¬ 
portation of such cakes from Philadelphia or elsewhere 
for resale by Gundersheimer's, and demanded that 
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plaintiff cease importing such cakes. The unions in¬ 
sisted that the plaintiff either put in additional ma¬ 
chinery and equipment and manufacture the cakes in 
its own plant, buy the cakes from some local bakery, 
or stop handling the cakes altogether. They threaten¬ 
ed to strike if their demands were not complied with. 
Efforts were made to obtain supplies from other bakers 
in Washington, but without success. Plaintiff offered 
to put in the equipment to manufacture the cakes in its 
own plant, when its trade became stabilized: but the 
unions insisted that the equipment he purchased at 
once, and on July 7, 1938, the business agents of both 
unions called out the members of their unions and the 
bakery was closed. As a consequence, the entire busi¬ 
ness and good will of the bakery was lost. The entire 
capital invested, amounting to $47,100.00, was dissi¬ 
pated. 

The Court Erred. 

The statement and opinion of the learned Justice 
who directed the verdict below (record pages 31, 32) 
was as follows: 

“In order to violate tin* Sherman law. the con¬ 
spiracy must directly and unduly restrain inter¬ 
state commerce, that is, the restraint must he un¬ 
reasonable. 

The courts hold that in determining what is 

unreasonable there mav be considered the motive 

» 

and extent and the effect of Iho combination, the 
circumstances under which it is made and what 
the parties had in mind. 

The purpose of the defendants was to secure for 
the members of the local union Xo. 118 the baking 
of cakes which were sold by the plaintiff in the 
District of Columbia and in the immediate sur¬ 
rounding territory. It seems to me that was a 
purpose which was not unlawful. I, therefore. 
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have great difficulty in saying that the object of 
the alleged conspiracy was unlawful. 

As to the reasonableness of the restraint, while 
it seems to me that the restraint in this case was 
direct rather than indirect (as in those cases where 
the object of the strike was to obtain shorter hours, 
or better pay, or better conditions in the plant), 
yet I am not altogether sure that the purpose of 
keeping as much business as possible for the em¬ 
ployees engaged in baking in the District of Co¬ 
lumbia does not come within the same category. 
If this is so, the effect would be indirect rather 
than direct. 

But I do believe, upon the whole, comparing the 
total amount of cake produced in the District, in 
the country and the nearby states, with the amount 
of interstate business effected by this alleged con¬ 
spiracy, that the effect on interstate commerce was 
not undue.” 

The Court sustained the motion upon two grounds, 
each of which, we contend, was clearly in error. 

(a) That the purpose of defendants was to secure 
for the members of the Baker’s local the baking of all 
cakes which were sold by plaintiff in the District of 
Columbia and immediate surrounding territory, and 
such purpose was lawful. 

(b) That the amount of commerce prevented by 
defendants was so small in comparison with the total 
amount of cake produced in the District, in the country 
and nearby states, as not to amount to an undue re¬ 
straint on interstate commerce. 

But the learned Justice must have failed to realize 
that an ambition to obtain all the work of an employer 
while in itself lawful may be unlawfully sought—and 
that is the heart of this case. 
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The Law of the Case. 


Section of the Act of July 2, 1S90 (the Anti-trust 
Act), provides that: 

•‘Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade 

or commerce in anv territory of the United States 

• • 

or of the District of Columbia or in restraint of 
trade or commerce between any such Territory 
and another, or between any such Territory or 
Territories and any State or States or the Dis¬ 
trict of Columbia, or with foreign nations, or be¬ 
tween the District of Columbia, and any State or 
States or foreign nations is hereby declared il¬ 
legal.*’ 


This section declares the common law, which pre¬ 
vails in the District of Columbia. 

Leonard vs. Abner-Drury Brewing Co., 25 
App., D. C., 1(>1. 174 and cases cited. 
United States vs. American Medical Assn., 

.... I). C. App. (decided March 25, 

1940.) 


The section applies especially to conspiracies in re¬ 
straint of trade, entered into in the District of Colum¬ 
bia, in which the Congress has plenary power of legis¬ 
lation. The section in positive terms provides that: 

“Every contract, combination, or conspiracy in 
restraint of trade in * * * the District of Columbia 
* * * is hereby declared illegal.” 


! Not many damage cases have been tried in the Dis¬ 
trict of Columbia under the Anti-Trust Act. In Barker 
Painting Company vs. Brotherhood of Painters, 57 
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App. D. C., 322, the dispute arose over certain union 
regulations, the appellant offering lower wages than 
the union was willing under its regulations to approve. 
There was nothing in that ease resembling the ease 
at bar. 

In Atlantic Cleaners and Dyers vs. United States, 
286 U. S. 428 at 434, 435, the Supreme Court held that 
Section 3 of the Anti-Trust Act was adopted, as to the 
District of Columbia, under the plenary power to legis¬ 
late for the District of Columbia conferred upon Con¬ 
gress by Article I, Section 8, Clause 17 of the Con¬ 
stitution; that under that clause Congress possessed 
not only every appropriate national power, but, in ad¬ 
dition, all the powers of legislation which may be ex¬ 
ercised by a state in dealing with its affairs, so long 
as other provisions of the Constitution are not in¬ 
i' ringed. 

In Leonard vs. Abner-Drury Brewing Company, 25 
App. D. C., 161 a bill for injunction to restrain a con¬ 
spiracy, this Court made no question of the complete 
and plenary power of Congress to enact in the third 
section of the Sherman Act that “Every contract, com¬ 
bination in form of trust or otherwise, or conspiracy 
in restraint of trade or commerce in any territory of 
the United States or of the District of Columbia * * * 
is hereby declared illegal” (pages 177, 178) and to 
provide for a three-fold recovery under the statute for 
such damages as they would be permitted to prove at 
law (see page 176). 

Here is charged, and admitted, a conspiracy by de¬ 
fendants to restrain trade of plaintiff in the District 
of Columbia and nearby States, with intent to compel 
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plaintiff to purchase small cakes for resale, from other 
manufacturers in the District of Columbia, or to pur¬ 
chase ami install machinery and equipment and man¬ 
ufacture such cakes itself, and a strike called bv such 
conspirators to enforce their demand, resulting in a 
complete stoppage of plaintiff’s business and loss of 
its trade. 

The decision in Atlantic Cleaners A* Dyers vs. ITiited 
States, supra, makes clear that “trade," as used in 
Section 3, covers buying, selling, exchanging, and also 
occupation, employment and business (286 1*. S. 436). 

A combination, or conspiracy, to coerce an em¬ 
ployer to cease doing business altogether unless he 
buys his supplies where the union directs, and requires 
him to cancel a lawful contract is an unlawful con¬ 
spiracy at common law, and also under tin* Anti-Trust 
Act. 

Kerry vs. Donovan. 1SS Mass. 353; 

Prout vs. Woods, 176 Mass. 4!>2 and 

Pickett vs. Walsh, 102 Mass. 572. 

The declaration charges and the motion admits that 
the defendants conspired to prevent the appellant from 
importing small cakes from Pennsylvania into the 
District of Columbia for resale, and gave the plaintiff 
its choice of either buving its cakes from some other 
manufacturer in the District of Columbia or equipping 
'the plaintiff’s own plant and manufacturing the cakes 
for itself. 

The contract between the defendants and appellant 
(record pages 14 to 20 inclusive) deals with the work 
to be performed, only in its eighth section; 
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“Xo one but a journeyman baker or apprentice 
shall do any of the following work: Weigh in¬ 
gredients for any mixture or attend a mixer while 


compounding any formula; attend to the ageing 
of dough after making, remove dough after ageing 
ot same to trough, mixer or work bench: hand or 
otherwise scale dough to loaves, mould or round 
up dough into shapes; place moulded dough into 
clothes, boxes or pans; handle a peel in any way 
at ovens, or peel Vienna or other bread or rolls 
from cloths in boxes to peel or oven plate. That 
no pastry work be allowed to be handled by any¬ 
one except a journeyman baker or apprentice until 
same is iced and finished, ready for sale. 

That on automatic machines journeyman bakers 
or apprentices shall be employed whenever it is 
necessary to place bread and other bakery prod¬ 
ucts in the ovens by hand. That no one but a 
journeyman baker or apprentice shall handle 
dough nor ingredients in any form during the pro¬ 
cess of manufacture of any bakery products and 
that no one but journeymen bakers and appren¬ 
tices shall be employed in mixing rooms, sponge 
rooms and ageing rooms to assist in anv wav the 
mixing of or transferring from one receptacle to 
another or ageing of any sponge or re-mix dough. 

That necessary relief periods shall be granted, 
when required by members of the Union while 
working, without discrimination from any source.'* 


It must be obvious that this eighth paragraph relates 
solely to work done in the employer's own plant, and 
does not even suggest that no products may be pro¬ 
cured elsewhere for resale. 


The Court will notice, also, that the defendants them¬ 
selves by demanding alternatively that the appellant 
buy the needed cakes from some other local baker, re¬ 
jected any possible contention that they had a con¬ 
tractual monopoly of “all the work.” 
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' The unlawful purpose in this ease was disclosed by 
the defendants when they announced (record page 
27) that they would forbid appellant to buy manu¬ 
factured goods in Philadelphia because the wage scales 
paid there were lower than in the District of Colum¬ 
bia. 


1 In United States vs. Painters* 


District Council Xo. 


14, 44 Fed. (2) 


7)8. affirmed 284 U. S. 7)82: the organized 


painters of Chicago were charged with conspiring to 
prevent manufacturers of linished kitchen cabinets and 
interior woodwork whose plants were located in states 
other than Illinois, from selling and delivering their 
products in Chicago. The testimony, said the Court 
showed that 

“The defendants were engaged in a plan where¬ 
by they decided to and did prevent shipment in 
interstate commerce into Chicago of manufactured 
products in anything other than an unfinished con¬ 
dition ** * * Bv threats of strikes bv coercing de- 
mauds, by statements, that they would light in 
court for their position, defendants openly took 
the position that, right or wrong, they would 
prevent the shipping into Chicago by interstate 
commerce of finished products.’* 


The Court said: 

“The case, therefore, is very similar to that of 
Bedford Cut Stone Co. vs. Stone Cutters* As¬ 
sociation, 274 U. S. 44, 47 S. Ct. 522, 524, 71 L. 
Ed. 916, 54 A. L. R. 791, where the defendants, 
the members of the Stone (’utters* Association, 
were charged with violation of the Anti-Trust Act 
by conspiring to restrain interstate trade in lime¬ 
stone produced in quarries in other states. The 
defendants there decided and directed that no work 
should be done on stone which had been produced 
by labor ineligible to membership in the general 
union. The evidence showed many instances of 
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interference with the use of petitioner's stone in 
interstate commerce, and expressions of appre¬ 
hension upon the part of customers of labor trou¬ 
bles if they purchased tile stone. The court re¬ 
marked that the union had no grievance against 
the contracting builders: that the strikes were or¬ 
dered and conducted for the sole purpose of pre¬ 
venting - the use and, consequently, the sale and 
shipment in interstate commerce of the petition¬ 
ers' product. The language of the court seems 
peculiarly applicable to the instant case." 

The Court said: 

‘Interstate commerce was the direct object of 
attack. * * ’ And the restraint of such commerce 
was the necessary consequence of the acts and 
conduct and the immediate end in view * * * In 
other words, strikes against the local use of the 
product were simply the means adopted to effect 
the unlawful restraint. And it is this result, not 
the means devised to secure it, which gives char¬ 
acter to the conspiracy. * * * The evidence shows 
indubitably that it was an attack upon the ust* 
of the product in other states to which it had been 
and was being shipped, with the intent and pur¬ 
pose of bringing about the loss or serious reduc¬ 
tion of petitioners' interstate business, and there¬ 
by forcing com] ilia nee with the demands of the 
unions. * * * Whatever may be said as to the mo¬ 
tives of the respondents or their general right to 
combine for the purpose of redressing alleged 
grievances of their fellow craftsmen or of protect¬ 
ing themselves or their organizations, the present 
combination deliberately adopted a course of con¬ 
duct which directly and substantially curtailed, or 
threatened thus to curtail, the natural flow in in¬ 
terstate commerce of a very large proportion of 
the building limestone production of the entire 
country, to the gravely probable disadvantage of 
producers, purchasers, and the public; and it must 
be held to be a combination in undue and unrea¬ 
sonable restraint of such commerce within the 
meaning of the Anti-Trust Act as interpreted by 
this Court.'' ' 
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The Court proceeded to announce that it is immate¬ 
rial whether the petitioner at the time of the bringing 
of suit had suffered actual injury, and said that it is 
enough to justify equitable interposition by injunction 
if there be a dangerous probability that such injury 
will happen, for “the Anti-Trust Act ‘directs itself 
against that dangerous probability as well as against 
the completed result.* 


In United States v. American Medical Association, 
decided by this Court March 4, 1940, in which the suf¬ 
ficiency of an indictment based on Section 3 of the 
Sherman Act was in question and tin* facts alleged 
involved a conspiracy to destroy the business of a co¬ 
operative medical association in which the defendants 
denied, among other matters, that tin* alleged restraint 
of trade was unreasonable, this Court, speaking 
through Mr. Chief Justice (ironer. said: 

“Restraints prohibited by Section 3 of the Sher¬ 
man Act are those which unduly hinder a person 
from employing his talents, industry, or capital 
in any lawful undertaking, and thus keep the pub¬ 
lic from receiving goods and services as freely as 
it would without such restraints. 

“In the light of what has been said, we con¬ 
sider the numerous cases involving the reasonable 
operations of trade associations and trade unions 
as inapplicable. Organizations and rules which 
have as their purpose the improvement of condi¬ 
tions in any particular trade or occupation, and 
the regulation of relations between traders, are, as 
we have just pointed out, beneficial rather than 
detrimental to the public interest. But when these 
same organizations go so far as to impose unrea¬ 
sonable restraints on the operations in their field, 
they become subject to the prohibition of the Sher¬ 
man Act. Sugar Institution v. United States, 297 
U. S. 553, 597-600.” 
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II. 

Section 3 as Dealing with Interstate Commerce. 

Section 3 of the Anti-Trust Act may also be con¬ 
sidered as dealing with interstate commerce. 

“Every contract, combination in form of trust 
or otherwise, or conspiracy in restraint of trade 
or commerce * * * between any State * * * or the 
District of Columbia * * "is hereby declared il¬ 
legal.** 


The cases interpreting this clause, adopting the rule 
of the common law, considered whether such restraint 
of interstate commerce is reasonable. And the ques¬ 
tion here is, “What is an unreasonable restraint of 
t rnde ? ’ * 

“The words ‘restraint of trade’ in the Federal 
statute, have the same meaning which they had at 
common law, namely, acts, contracts, agreements 
or combinations which operate to the prejudice of 
the public interest by unduly restraining competi¬ 
tion or by unduly obstructing the due course of 
trade.” (Pulp Wood Co. vs. Paper Co., 108 Wis. 
401) at 405 (certiorari denied, 249 U. S. 010). 

“The words ‘restraint of trade’ should be given 
a meaning which would not destroy the individ¬ 
ual right to contract and render difficult if not im¬ 
possible any movement of trade in the channels of 
interstate commerce—the free movement of which 
it was the purpose of the statute to protect.” 
United States v. American Tobacco Co., 221 U. 
S. 100, 180. 

“The statute is not limited to combinations or 
conspiracies between competitors, but includes 
also conspiracies between any persons, whoever 
they may be, against any other person.” Patter¬ 
son v. United States, 222 Fed. 599, certiorari 
denied, 238 U. S., 035. 

“The statute is not limited to hold persons lia¬ 
ble who are themselves engaged in interstate com- 
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merce. Persons who illegally interfere with other 
persons who are engaged in interstate commerce, 
are liable under the act for any injury their activi¬ 
ties may cause.” Nash v. United States, 229 l\ 
S. .‘>7o: see also Loewe v. Lawlor, 208 U. S. 274, 
United States v. Trails-Missouri Freight Associa¬ 
tion, 10(5 U. S. 290, Northern Securities Uo. v. 
I lilted States, 19d l . S. 19<. 


The delinitions here cited show that the Courts con¬ 
sider a restraint undue or unreasonable, if it tends to 
prevent, suppress or destroy the free movement of 
trade in the channels of interstate traffic and to pre¬ 
vent competition. The purpose of the law is to assure 
freedom of trade, and it applies to attempts to sup¬ 
press and destroy competition, whether by a labor 
union or an employer. 

In United States v. Brims, 272 U. S. 7)40, a conspiracy 
to restrain interstate trade was charged. The defend¬ 
ants were manufacturers of building material, build¬ 
ing contractors, and union carpenters. It appears that 
the manufacturers, located in Chicago, were in com¬ 
petition with non-union mills located mostly in "Wis¬ 
consin and the South, which sold their product in 
Chicago cheaper than the local manufacturers, which 
employed union labor and paid higher wage scales, 
could afford to do. A combination seems to have been 
made between the manufacturers, the building con¬ 
tractors, and the labor unions, whereby “the local 
manufacturers, released from the competition that 
came through interstate commerce, increased their 
output and profits: they gave special discounts to 
local contractors; more union carpenters secured em¬ 
ployment in Chicago and their wages were increased 
# * # The non-union mills outside of the city found 
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their Chicago market greatly circumscribed or de¬ 
stroyed; the price of buildings was increased; and. as 
usual under such circumstances, the public paid ex¬ 
cessive prices.” 


In the lirst Coronado case. United Mine Workers v. 
Coronado Co., 259 C. S. 344, the Court held that, under 
the evidence then before it, the strike and injury estab¬ 
lished interfered with interstate commerce from “local 
motives” so that the interference was “incidental, in¬ 
direct and remote.” But the same case came back as 
Coronado Coal Co. v. United Mine Workers, 268 U. 
S. 295, with additional evidence which the Court held 
substantial “tending to show that the purpose of the 
destruction of the mines was to stop the production of 
non-union coal and prevent its shipment to markets 
of other States than Arkansas, where it would by 
competition tend to reduce the price of the commodity 
and affect injuriously the maintenance of wages for 
union labor in competing mines—” and the Court 
therefore held; 

“When the intent of those unlawfully prevent¬ 
ing the manufacture or production is shown to be 
to restrain or control the supply entering and 
moving in interstate commerce * * * their action 
is a direct violation of the Anti-Trust Act.” (268 
IT. S. 310.) 

In United Leather Workers v. Ilerkert, 265 U. S. 
457, where certain labor unions called a strike of union 
leather workers and in efforts to force the employers 
to agree to a closed shop, picketed the factories and 
harassed the remaining workers, seeking by intimida¬ 
tion to prevent the manufacturers from operating 
their plants, the output from which was principally 
sold in interstate commerce, the Court held that the 
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interference with interstate commerce was an indirect 
and remote obstruction and therefore illegal. 


But in the Herbert case the dispute was over the 
terms of employment, and there was no evidence of 
any interference with shipments either of mate¬ 
rials imported for use or of goods shipped into inter¬ 
state commerce, while in the case now before this Court 
the evidence as admitted by the motion is, that the 
strike was called with the announced determination 
that importation of goods in interstate commerce 
would not be permitted, because the union workers 
who made the goods objected to in another State had 
a lower wage scale than the striking union bakers. 

The Court said, in the Herbert case (page 471): 

“The mere reduction in the supply of an article 
to be shipped in interstate commerce by the illegal 
or tortious prevention of its manufacture, is or¬ 
dinarily an indirect and remote obstruction to 
that commerce. It is only when the intent or nec¬ 
essary effect upon such commerce in the article is 
to enable those preventing the manufacture to 
monopolize the supply, control its price or dis¬ 
criminate as between its would-be purchasers, that 
the unlawful interference with its manufacturers 
can be said directly to burden interstate com¬ 
merce.” 

The Herbert case was one in which the unions were 
doing something expressly approved by the law: seek¬ 
ing to obtain more satisfactory terms of employment. 
The case at bar is the reverse of the Herbert case, for 
here there was no dispute between the unions and the 
appellant as to wages, hours,conditions or terms of em¬ 
ployment, and the manufactured goods which they re¬ 
fused to allow the appellant to import were also made 
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by union workers of the same union, and under the 

scales and conditions prevailing where they were made. 

The proposal was to create a monopoly for labor, at 

the expense of the employer, or the union workers of 

the other State, or ultimately of the public. If the 

workers have a right to do that in the District of 

Columbia then it is lawful for each State to bar anv 

• 

other State from doing business with it; and the Con¬ 
stitution means nothing. 

In Industrial Association v. United States, 268 U. 
S. 64, there was an industrial war in California. An 
association of building contractors and dealers in 
building materials formed a “builders’ exchange” 
which dominated the construction industry in and 
near San Francisco and by a system of permits given 
builders who joined the exchange and who employed 
workmen only under an open shop plan, made it prac¬ 
tically impossible for a builder to do business who did 
not join the exchange, because otherwise he could not 
obtain building supplies. It was contended that the 
effect of the “permit” system was to restrain inter¬ 
state commerce and violate the Anti-Trust Act. But 
the Court denied the contention and after referring to 
its decisions in the first Coronado case, supra , and the 
Herbert case, supra said: 

“If an executed agreement to strike with the 
object and effect of closing down a mine or a fac¬ 
tory, by preventing the employment of necessary 
workmen, the indirect result of which is that the 
sale and shipment of goods and products in in¬ 
terstate commerce is prevented or diminished is 
not an unlawful restraint of such commerce, it 
cannot consistently be held otherwise in respect 
of an agreement and combination of employers or 
others to frustrate a strike and defeat the strikers 
by keeping essential domestic building materials 
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out of their hands and the hands of their sympathi¬ 
zers, because the means employed, whether law¬ 
ful or unlawful, produce a like indirect result. 
The alleged conspiracy and the act here complain¬ 
ed of. spent their intended and direct force upon a 
local situation—for building is as essentially local 
as mining, manufacturing or growing crops-—and 
if, by a resulting diminution of the commercial 
demand, interstate trade was curtailed cither gen¬ 
erally or in speeitic instances, that was a for¬ 
tuitous consequence so remote and indirect as 
plainly to cause it to fall outside the reach of the 
Sherman Act.** (Page 8*2.) 

In Montague vs. Lowery, lDd U. S. 3S a dealer in 
Unset tiles sued a tile dealers' association under the 
Anti-Trust Act and recovered damages for alleged dis¬ 
crimination and restraint of trade in interstate com¬ 
merce. It was shown that the total sales of unset tiles 
in San Francisco was so small as to be a negligible 
quantity. Upon that point, the Court said: 

“The amount of trade in the commodity is not 
very material, but even though such dealing here¬ 
tofore has been small, it would probably largely 
increase when those who formerly purchased tiles 
from the manufacturers are shut out by reason of 
the association and their non-membership therein 
from purchasing their tiles from those manufactur¬ 
ers, and are compelled to purchase them from the 
San Francisco dealers. Hither the extent of the 
trade in unset tiles would increase between the 
members of the association and outsiders or else 
the latter would have to go out of business, because 
unable to longer compete with their rivals who 
were members. In either event, the combination, 
if carried out, directly effects a restraint of inter¬ 
state commerce.*' 

It being shown in that case that the tiles in question 
were produced in other States, and that by reason of 
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the agreement between the manufacturers and the tile- 
dealers association the manufacturers refused to sell 
tiles to the plaintiff, an independent dealer, the Court 
said: 

“The agreement directly affected and restrained 
interstate commerce.” (Page 48.) 

Both in the Industrial Association case and the 
Lowry case, the Courts laid down rules to protect com¬ 
petition and to free and facilitate the free movement 
of trade in interstate traffic. The consistent view of 
the Court in these cases, involving largely conspiracies 
of employers, is identical with the Court's position 
in the Brims case, the Cut Stone case and two Corona¬ 
do cases, involving labor conspiracies. Whenever the 
facts establish a direct and intended interference with 
interstate commerce, the Court will strike it down. 

0 

The Amount of Commerce Involved is Immaterial. 


That the amount of interstate commerce involved is 
immaterial where the restraint is unreasonable, has 
been decided not only in Montague v. Lowry, supra, 
hut also in these cases: Steers v. U. S., 192 Fed. 1 ; 
O’Brien v. I\ S., 290 Fed. 185; United States v. Pat¬ 
terson, 201 Fed. 097, 22 Fed. (2) 599; Micks v. Beakins 
Co., 87 Fed. (2) 583; Buyer v. Guillan, 271 Fed. 65; 
Oxford Varnish Co. v. Ault & Weiborg Corp., 83 Fed. 
(2) 764; Xat. Labor Relations Board v. Gasoline Co., 
91 Fed. (2) 509; Xat. Labor Relations Board v. Fried¬ 
man, etc., 301 U. S. 58; Santa Cruz Fruit Packing Co. 
v. Board, 303 V. S. 453; Consolidated Edison Co. v. 
Board, 305 U. S. 197; Indiana Farmers Guide Pub¬ 
lishing Co. v. Publishing Co., 293 U. S. 268; and Xat. 
Labor Relations Board v. Fainblatt, 306 U. S. 601. 
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In Steers v. U. S., supra, a farmer attempted to ship 
four hogsheads of tobacco from Kentucky to Oliio. The 
defendants, a group of farmers of the neighborhood 
who were holding their tobacco from market, coerced 
the farmer into withdrawing his shipment by threats 
of injury to his property. In a prosecution, the de¬ 
fendants contended that this single shipment did not 
hmount to interstate commerce under the Sherman 
Act: but the Court rejected the argument and the 
further contention that the holding in the Standard 
Oil and Tobacco cases in 221 1'. S. 1 and 10(>, was to 
the effect that, in order to be covered by the statute, 
the restraint of trade must be of considerable quantity, 
saving: 

“We do not find in the Standard Oil and To¬ 
bacco cases any holding that a direct restraint of 
trade must affect an unreasonable great amount 
of commerce in order to be within the prohibition. 
As we read these opinions, the matter under con¬ 
sideration from the standpoint of reason, was not 

the amount of merchandise or traffic affected bv 

* 

the restriction, but the character and extent of the 
restriction itself: and it was thought that, if such 
restriction reasonably pertained to lawful results, 
it was not of itself necessarily forbidden. These 
opinions contain no justification for the idea that 
a direct and absolute restraint bearing no reason¬ 
able relation to lawful means of accomplishing 
lawful ends, can be permitted only because the 
volume of traffic affected is not verv great. It is 
true that the theory of injury to the public lies at 
the bottom of the statute, and that it is directed 
against things which tend to ‘deprive the public 
of the advantages which flow from free competi¬ 
tion’ (Northern Securities case, 193 V. S. 197, 
352): but a single, private injury may well tend 
to this public result. We cannot doubt that there 
may be a conspiracy under the act with reference 
to a single shipment only, and that, insofar as the 
rule of insignificance may exist, it does not apply 
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to circumstances like these. This shipment was 
the entire crop of these three farmers for the year. 
It was, to them, of lance relative value. It cannot 
he overlooked as unimportant: and its shipment 
to Ohio did constitute ‘interstate trade and com¬ 
merce.’ It was clearly interstate transportation: 
and interstate transportation is interstate com¬ 
merce. V. S. v. Freight Assn., ldd V. S. 2b<>, .’>12: 
Loewe v. Lawlor, 208 U. S. 274.” 

In O’Brien v. United States, .supra, the above deci¬ 
sion was quoted and followed. There, during the 
progress of a strike in Newport, Kentucky, a Cincin¬ 
nati purchaser sent a truck to get a single steel billet 
and haul it into Ohio. Four defendants stopped the 
driver and forced him to unload the billet. The Court 
held this was a violation of the Sherman Act, saying: 

‘‘It is also urged that the amount of commerce 
involved was too insignificant to justify invoking 
the Sherman Act: but we hold, as we did in Steers 
v. United States, that the existence of the offence 
is found, not in the amount of commerce restrain¬ 
ed, but in the direct and absolute character of the 
restraint.” 

In National Labor Relations Board v. Fainblatt, 306 
U. S. 601, a small contractor contended that the amount 
of interstate commerce he did was too small to sub¬ 
ject him to the Sherman Act. The Supreme Court re¬ 
plied : 

‘‘The power of Congress to regulate interstate 
commerce is plenary and extends to all such com¬ 
merce, be it great or small. * * * The exercise of 
congressional power under the Sherman Act * * 
has never been thought to be constitutionally re¬ 
stricted because in any particular case the volume 
of the commerce affected may be small. * * * Given 
the other needed conditions, commerce may be 
affected in the same manner and to the same ex¬ 
tent in proportion to its volume, whether it be 
great or small.” 
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It certainly seems that our highest Court does not 
determine liability under the Anti-Trust Act by a sta¬ 
tistical computation of relative business done. And, 
indeed, what would be the result if mere figures are to 
be the test. Is tin* law to apply to big business, but not 
to the poor? Is there to be a difference between the 
powerful and those to whom God has denied wider op¬ 
portunity? If that is true, something is wrong with 
our laws: but fortunately that is not true. In the 
Steers case, the stoppage of only a small amount of 
tobacco, one sporadic instance, was enough to move 
the law. And in the case of Pennsylvania Sugar Co. v. 
American Sugar Co., lbb Fed. 2o4, where no business 
whatever had been done, but a conspiracy was shown, 
to prevent a manufacturer from entering business in 
interstate commerce, the Court held: 

“A conspiracy to prevent a manufacturer who 
procures his supplies and disposes of his products 
by means of interstate commerce from engaging 
in business at all, necessarily places restraints 
upon such commerce. Its flow is restricted and 
interrupted. The importation and exportation of 
articles of commerce are directly prevented, and 
none the less because the conspiracy may be of so 
wide a scope as to interfere with intrastate com¬ 
merce also.” 

The appellant’s business was comparatively small; 
onlv about $500 a week in interstate commerce; but it 
was all his investment that the appellees destroyed; 
and their declared intention was to do exactly that, 
unless the appellant consented to cease importing 
gioods in interstate commerce. Is that anything but a 
direct restraint upon interstate commerce? And as in 
the Brims case, here the labor unions act to bar impor¬ 
tation of articles from another community, but not, as 
in the Brims case, with the excuse of the union protect- 
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ing itself against a non-union invasion, since here the 
union plays the dog in the manger and says to an¬ 
other branch of the same union: “This is my personal 
territory. You shall not sell your goods or labor 
here. The consequence to the public matters nothing 
to us, neither does the law.” 


In Eastern States Lumber Association v. United 
States, 234 V. S. GOO, (514, where an association of re¬ 
tail lumber dealers had circulated among themselves 
lists of wholesale lumber dealers who were charged 
with having sold lumber direct to consumers, the 
Court said: 


“A retail dealer has the unquestioned right to 
stop dealing with a wholesaler for reasons suf- 
cient to himself, and may do so because he thinks 
such dealer is acting unfairlv in trving to under- 
mine his trade. But, as was said by Mr. Justice 
Lurton, speaking for the court in Granada Lumber 
Co. v. Mississippi, 217 U. S. 433, 440, ‘when the 
plaintiffs in error combine and agree that no one 
of them will trade with any producer or whole¬ 
saler who shall sell to a consumer within the trade 
range of any of them, quite another case is pre¬ 
sented. An act harmless when done by one may 
become a public wrong when done by many acting 
in concert for it then takes on the form of a con¬ 
spiracy, and may be prohibited or punished, if the 
result be hurtful to the public or to the individual 
against whom the concerted action is directed.’ ” 


But is not that a true picture of the acts of the ap¬ 
pellees against the appellant? While any one of them 
might lawfully decline for any reason, or none, to work 
for appellant (although only 15 actually worked for 
appellant and they struck because their union com¬ 
pelled them to do so) when they acted in combination 
to force the appellant out of business by denying it the 
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right to purchase and import its supplies in interstate 
commerce, they directly violated the provisions of the 
Anti-Trust Act. 


This case is similar in principle to the case of Bed¬ 
ford C<>. v. Stone Cutters Association, 274 U. S. 37. 
The stoppage of production in the local plant was a 
means to the effective prevention of importation, not 
a mere incidental purpose directed to gain control 
over the work of appellant. It was not to unionize 
the plant of appellant. It was long a union concern. 
It was not to improve working conditions or shorten 
hours, or to increase wages. There was no complaint 
against the appellant. There was one object only: 
to bar goods made anywhere, and especially those then 
being imported from Philadelphia, if made under any 
lower wage scale than the scales of bakers in Wash¬ 
ington. 


In the Bedford case (page 4(i) the Court observed: 

“Interference for a purely local object with its 
use, with no intention, express or implied, to re¬ 
strain interstate commerce, it may be assumed, 
would not have been a violation of the Anti-Trust 
Act: Industrial Association v. U. S. (54, 77 : United 
Mine Workers v. Coronado Co., 2.')!) U. S. 344, 410- 
411. But these interferences were not thus in 
pursuit of a local motive—they had for their 
primary aim restraint of the interstate sale and 
shipment of the commodity. Interstate commerce 
was the direct object of attack ‘for the sake of 
which the several acts and courses of conduct 
(were) done and adopted’, and the restraint of 
such commerce was the necessary consequence of 
the acts and conduct and the immediate end in 
view. Swift and Co. v. United States, 1% U. S. 
375, 307.” 
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A pretence that the object of the strike was the ulti¬ 
mate securing- of all of plaintiff’s work for the union, 
to be secured by forcibly excluding the importation of 
outside-made goods, is destroyed by the announced de¬ 
termination to exclude such goods so long as any dif¬ 
ference in wage scales may exist between the place of 
manufacture and the location of the appellant. Such 
a pretence was advanced in the Bedford case and an¬ 
swered by the Court (page 47): 

“It is no answer to say that the ultimate object 
to be accomplished was to bring about a change 
of conduct on the part of petitioners in respect of 
the employment of union members in Indiana. A 
restraint of interstate commerce cannot be justi¬ 
fied by the fact that the ultimate object of the par¬ 
ticipants was to secure an ulterior benefit which 
they might have been at liberty to pursue by 
means not involving such restraint. Anderson v. 
Shipowners’ Association, 272 U. S. 359; Duplex 
Co. v. Deering, 254 U. S. 443, 468; Ellis v. Inman, 
Poulson & Co., 131 Fed. 182, 186.” 


In Anderson v. Shipowners* Association, supra , the 
charge was that the shipowners had combined and sur¬ 
rendered their right to employ seamen to an associa¬ 
tion through which exclusively they obtained their 
labor forces to man their vessels. It was contended 
that this did not charge any intent to unlawfully re¬ 
strain interstate commerce, to interfere with freedom 
to trade. But the Court replied: 

“The absence of an allegation that such was 
the specific intent is not important, since that is 
the necessary and direct consequence of the com¬ 
bination and the acts of the associations under 
it, and they cannot be heard to say the contrary. 
United States v. Patten, 226 U. S. 525, 543. It is 
not important, therefore, to inquire whether, as 
contended by respondents, the object of the com¬ 
bination was merely to regulate the employment 
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i of men and not restrain commerce. A restraint 
of interstate commerce cannot be justified by the 
fact that the object of the participants in the com¬ 
bination was to benefit themselves in a way which 
might have been unobjectionable in the absence of 
such restraint." 


While appellant relies upon and emphasizes its view 
that the interference with its manufacture and busi¬ 
ness in the District of Columbia is a direct violation 
of the Anti-Trust Act, because such interference took 
place in the District of Columbia, in a District of the 
United States, directly under the legislative control of 
the Congress, and that for that purpose Congress in 
adopting the Sherman Act, acted as a local legislature, 
appellant still points also to the many decisions of the 
Supreme Court, many of which have already been 
cited in this brief, where questions of violations of the 
Act in interference with interstate commerce are con¬ 
cerned, that hold that the effect of an interference after 
a movement in interstate commerce has ended may op¬ 
erate to directly restrain and monopolize interstate 
commerce. 

In Local 167 v. United States, 291 U. S. 293, in which 
a conspiracy to establish a “racket" in marketing and 
slaughtering live poultry was attacked by the Govern¬ 
ment, intent to restrain or actual restraint of inter¬ 
state commerce was denied, the facts showing that the 
poultry was brought to New York in carload lots and 
thereafter controlled by the combined racketeers. The 
Court rejected the contention in a vigorous opinion: 

“Appellants’ contention that there is no proof 
that they intended to restrain or did restrain, or 
did interfere with interstate commerce has no 
merit. The evidence shows that they and other 
defendants conspired to burden the free move- 



ment of live poultry into the Metropolitan area. 
It may be assumed that some time after delivery 
oi carload lots by interstate carriers to the re¬ 
ceivers the movement of the poultry ceases to be 
interstate commerce. Public Utilities Commission 
v. London, 24!) I*. 8. 236, 245; Missouri v. Kansas 
Gas Co., 265 l . 8. 298, 301); Kast Ohio Gas Co. v. 
Tax Commission, 285 C. S. 465, 470-471. Hut we 
need not decide when interstate commerce ends 
and that which is intrastate begins. The control 
of the handling, the sales, and the prices at the 
place of origin, before the interstate journey be¬ 
gins, or in the State of destination, where the in¬ 


terstate movement ends, may operate directly to 
restrain and monopolize interstate commerce; 
United States v. Brims. 272 U. S. 549: Coronado 
Coal Co. v. United Mine Workers, 268 U. 8. 295, 
310; United States v. Swift & Co., 122 Fed. 529; 
532-533: Swift & Co. v. United States, 190 U. S. 
375, 398. The Sherman Act denounces every con¬ 
spiracy in restraint of trade, including those that 
are to be carried out by acts constituting intra¬ 
state transactions. Bedford Co. v. Stone Cutters 
Association, 274 U. S. 37, 4(5. Loowe v. Lawlor, 
208 U. S. 274, 301.” 


m. 


Sections 6 and 20 of the Clayton Act and the Norris- 
La Guardia Act do not relieve a labor union from re¬ 
sponsibility for injurious violation of the Anti-Trust 
Act. 

It has many times been urged that the provisions of 
sections 6 and 20 of the Act of Congress of Oct. 15, 
1914 relieve the activities of labor unions from the 
operation of the Anti-Trust Laws. These sections were 
especially considered by the Supreme Court in Duplex 
Co. vs. Deering, 254 U. 8., 443, 468 to 477, and we refer 
to the discussion there of the legislative history of the 
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statute. The decision (Page 469 et seq.J disposes first 
of Section 6 in decisive terms: 


In Paine vs. Neal, 244 V. S. 47)9, in holding that the 
Clayton Act did not exempt labor organizations or 
their members from the provisions of the Sherman Act, 
the Court said (at 469): 

“As to sec. 6 (of the Clayton Act) it seems to 
us its principal importance in this discussion is 
for what it does not authorize, and for the limit it 
sets to the immunity conferred. The section as¬ 
sumes the normal objects of a labor organization 
to be legitimate, and declares that nothing in the 
! anti-trust laws shall be construed to forbid the 
existence and operation of such organizations or 
to forbid their members from lawfully carrying 
out their legitimate objects; and that such an or¬ 
ganization shall not be held in itself—merely be¬ 
cause of its existence and operation—to be an il¬ 
legal combination or conspiracy in restraint of 
trade. But there is nothing in the section to ex¬ 
empt such an organization or its members from 
accountability where it or thev depart from its 
i normal and legitimate objects and engage in an 
actual combination or conspiracy in restraint of 
trade. And by no fair or permissible construction 
can it be taken as authorizing any activity other¬ 
wise unlawful, or enabling a normally lawful 
organization to become a cloak for an illegal com¬ 
bination or conspiracy in restraint of trade as de¬ 
fined bv the anti-trust laws.” 

i The Court considered the legislative history of the 
Clayton Act and said (at 472 et seq.): 

“Nor can sec. 20 be regarded as bringing in all 
members of a labor organization as parties to a 
* dispute concerning terms or conditions of em¬ 
ployment’ which proximately affects only a few 
of them, with the result of conferring upon any and 
all members,—no matter how many thousands 
there may be, nor how remote from the actual 
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conflict—those exemptions which Congress in 
terms conferred only upon parties to the dispute. 
That would enlarge by construction the provisions 
of sec. 2U, which contain no mention of labor or¬ 
ganizations, so as to produce an inconsistence with 
sec. 6, which deals specifically with the subject and 
must be deemed to express the measure and limit 
of the immunity intended by Congress to be in¬ 
cident to mere membership in such an organiza¬ 
tion. At the same time it would virtually repeal 
by implication the prohibition of the Sherman Act, 
so far as labor organizations are concerned, not¬ 
withstanding repeals by implication are not favor¬ 
ed; and in effect, as was noted in Loewe vs. Law- 
lor, 208 U. S. 274, 302-304, would confer upon 
voluntary associations of individuals formed with¬ 
in the States a control over commerce among the 
States that is denied to the governments of the 
States themselves.” 

“The qualifying effect of the words descriptive 
of the nature of the dispute and the parties con¬ 
cerned is further borne out by the phrases defin¬ 
ing the conduct that is not to be subjected to in¬ 
junction or treated as a violation of the laws of 
the United States, that is to say: (a) ‘terminat¬ 
ing any relation of employment, * * * or persuad¬ 
ing others by peaceful and lawful means so to do’; 
(b) ‘attending at any place where any such per¬ 
son or persons may lawfully be, for the purpose of 
peacefully obtaining or communicating informa¬ 
tion, or from peacefully persuading any person to 
work or to abstain from working'; (c) ‘ceasing 
to patronize or to employ any party to such dis¬ 
pute, or * * * recommending, advising, or persuad¬ 
ing others by peaceful and lawful means so to do'; 
(d) ‘paying or giving to, or withholding from, any 
person engaged in such dispute, any strike bene¬ 
fits * * *’; (e) ‘doing any act or thing which 
might lawfully be done in the absence such dispute 
by any party thereto.’ The emphasis placed on 
the words ‘lawful’ and ‘lawfully,’ ‘peaceful’ and 
‘peacefully,’ and the references to the dispute and 
the parties to it, strongly rebut a legislative intent 
to confer a general immunity for conduct viola- 




tive of the anti-trust laws, or otherwise unlawful. 
The subject of the boycott is dealt with specifical¬ 
ly in tlic* * ceasing to patronize” provision, and by 
the clear force of the language employed the ex¬ 
emption is limited to pressure exerted upon a 
‘party to such dispute’ by means of ‘peaceful and 
lawful* influence upon neutrals. There is nothing 
here to justify defendants or the organizations 
they represent in using either threats or persua¬ 
sion to bring about strikes or a cessation of work 
on the part of employees of complainant’s cus¬ 
tomers or prospective customers, or of the truck¬ 
ing company employed by the customers, with the 
object of compelling such customers to withdraw 
or refrain from commercial relations with com¬ 
plainant, and of thereby constraining complainant 
to yield the matter in dispute. To instigate a 
sympathetic strike in aid of a secondary boycott 
cannot be deemed ‘peaceful and lawful’ persua¬ 
sion. In essence it is a threat to inflict damage 
upon the immediate employer, between whom and 
his employees no dispute exists, in order to bring 
him against his will into a concerted plan to in¬ 
flict damage upon another employer who is in dis¬ 
pute with his employees.” 

“The majority of the Circuit Court of Appeals 
very properly treating tin* case as involving a 
secondary boycott, based the decision upon the 
view that it was the purpose of sec. *20 to legalize 
the secondary boycott ‘at least in so far as it rests 
on, or consists of, refusing to work for any one who 
deals with the principal offender.' Characterizing 
the section as ‘blindly drawn’ and conceding that 
the meaning attributed to it was broad, the court 
referred to the legislative history of the enactment 
as a warrant for the construction adopted. Let 
us consider this.*’ 

‘‘By repeated decisions of this court it has 
come to be well established that the debates in 
Congress expressive of the views and motives of 
individual members are not a safe guide, and 
hence may not be resorted to, in ascertaining the 
meaning and purpose of the law-making body. 
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Aldridge vs. Williams, 3 How. 9, 24; United States 
vs. Union Pacific R. R. Co., 91 U. S. 72, 79: United 
States vs. Trans-Missouri Freight Association, 
106 U. S. 290, 318. P>ut reports of committees of 
House or Senate stand upon a more solid footing, 
and may be regarded as an exposition of tin* legis¬ 
lative intent in a case where otherwise the mean¬ 
ing ot a statute is obscure. Kinns vs. United 
States, 194 U. S. 4Sfi, 495. And this has been ex¬ 
tended to include explanatory statements in the 
nature of a supplemental report made by the com¬ 
mittee member in charge of a bill in course of 
passage. Binns vs. United States, aitpra: Penn¬ 
sylvania R. R. Co. vs. International Coal Co., 230 
U. S. 184, 198-199: I'nited States vs. Coca Cola 
Co., 241 U. S. 205, 281 ; I'nited States vs. St. 
Paul, Minneapolis & Manitoba Rv. Co., 247 U. S. 
310, 318.” 

‘‘In the case of the Clayton Act, the printed 
committee reports are not explicit with respect 
to the meaning of the ‘ceasing to patronize* clause 
of what is now sec. 20. (See House Kept. Xo. 027, 
03d Cong., 2nd sess., pp. 33-30; Senate Kept. Xo. 
098, 63d Cong., 2nd sess., pp. 29-31 : the latter be¬ 
ing a reproduction of the former). But they con¬ 
tain extracts from judicial opinions and a then 
recent text-book sustaining the ‘primary boycott", 
and expressing an adverse view as to the second¬ 
ary or coercive boycott; and, on the whole, are 
far from manifesting a purpose to relax the 
prohibition against restraints of trade in favor of 
the secondary boycott.” 

‘‘Moreover, the report was supplemented in this 
regard by the spokesman of the House committee 
(Mr. Webb) who had the bill in charge when it was 
under consideration by the House. The question 
whether the bill legalized the secondary boycott 
having been raised, it was emphatically and un¬ 
equivocally answered by him in the negative. The 
subject—he declared in substance or effect—was 
under consideration when the bill was framed, and 
the section as reported was carefully prepared 
with the settled purpose of excluding the second¬ 
ary boycott and confining boycotting to the par- 
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ties to the dispute, allowing parties to cease to 
patronize” and 

“To ask others to cease to patronize a party to 
the dispute; it was the opinion of the committee 
that it did not legalize the secondarv bovcott, it 
was not their purpose to authorize such a boycott, 
not a member of the committee would vote to do 
so; clarifying amendment was unnecessary; the 
section as reported expressed the real purpose so 
well that it could not be tortured into a meaning 
authorizing the secondary bovcott. This was the 
final word of the House committee on the subject, 
and was uttered under such circumstances and 
with such impressive emphasis that it is not going 
too far to say that except for this exposition of 
the meaning of the section it would not have been 
enacted in the form in which it was reported. In 
substantially that form it became law; and since 
in our opinion its proper construction is entirely 
in accord with its purpose as thus declared, little 
need be added.” 

i i Extracts from Congressional Record. 

: Extracts from Congressional Record, vol. 51, Part 

10, 63d Cong., 2d sess. 

(Page 0652): 

“Mr. Volstead. Would not this also legalize 
the secondary boycott? * * * 

Mr. Webb. Mr. Chairman, I do not think it 
legalizes a secondary boycott. 

Mr. Volstead. Let me read the lines, if the 
gentleman will permit. And no such restraining 
order or injunction shall prohibit anyone— 

‘from ceasing to patronize those who (or to) 
employ any party to such dispute, or from recom¬ 
mending, advising, or persuading others by peace¬ 
ful means so to do.’ 

Now, does not the word ‘others’ in that instance 
refer to other than parties to the dispute? 

Mr. Webb. No; because it says in line 15: 

‘From ceasing to patronize or employ any par¬ 
ties to such dispute.’ 
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Mr. Volstead. * * * Can there be any doubt this 
is intended or does, in fnet. localize the secondary 
boycott l 

Mr. Webb. I will say frankly to my friend 
when this section was drawn it was drawn with 
the careful purpose not to legalize the secondary 
boycott, and we do not think it does. There may 
be a difference of opinion about it, but it is the 
opinion of tin* committee that it does not legalize 
the secondary boycott and is not intended to do so. 
It does legalize the primary boycott: it does legal¬ 
ize the strike; it does legalize persuading others 
to strike, to quit work, and the other acts men¬ 
tioned in section IS (now section 20), but we did 
not intend, I will say frankly, to legalize the sec¬ 
ondary boycott.” 


(Page 9653): 

“Mr. Webb. I will say this section was drawn 
two years or more ago and was drawn carefully, 
and those who drew this section drew it with the 
idea of excluding the secondary boycott. It pass¬ 
ed the House, I think, by about 243 to 16 and the 
question of the secondary boycott was not raised 
then, because we understood so clearly it did not 
refer to or authorize the secondary boycott.” 


(Page 965S): 

“Mr. Webb. Mr. Chairman, T should vote for 
the amendment ottered bv the gentlemen from 
Minnesota (Mr. Volstead) if I were not perfectly 
satisfied that it is taken care of in this section. 
The language the gentleman reads does not author¬ 
ize the secondary boycott, and he could not torture 
• • 

it into anv such meaning. While it does authorize 
persons to cease to patronize the party to the dis¬ 
pute and to recommend to others to cease to pat¬ 
ronize that same party to the dispute, that is not 
a secondary boycott, and you can not possibly 
make it mean a secondary boycott. Therefore 
this section does not authorize the secondary 
boycott. 
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I say again—and I speak for, I believe, prac- 

ticallv everv member of the Jndieiarv Committee 
• • • 

—that if this section did legalize the secondary 
boycott there would not be a man vote for it. It 
is not the purpose of the committee to authorize 
it. and 1 do not think any person in this House 
wants to do it. We coniine the boycotting to the 
parties to the dispute, allowing parties to cease 
to patronize that party and to ask others to 
cease to patronize the party to the dispute " 


These views as to the scope of the Clayton Act were 
again specifically applied by the Supreme Court in 
Bedford Cut Stone Co. vs. Stone Cutters* Assn., 274 
U. S. 37. These views were likewise applied by the 
unanimous Supreme C’ourt in United States vs. Brims, 
272 U. S. 7)49, and Local 1 (57 vs. United States, 291, 
U. S. 293. 

There is one additional consideration which is en¬ 
titled to great weight in any consideration of legisla¬ 
tive intent respecting the Clayton Act. The decision 
in Duplex Co. vs. Deering supra . was handed down in 

1921 and has been consistentlv followed since bv the 

» • 

Supreme Court. See cases cited supra. This inter¬ 
pretation of the statute was the subject of prolonged 
public discussion. Despite these circumstances no 
action has at any time been taken by Congress to 
amend the statutes so as to provide for an express 
exemption of the kind defendants argued for. It can¬ 
not be said that throughout this period Congress has 
been indifferent to the welfare of labor or to the in¬ 
terests of labor organizations. It has enacted legisla¬ 
tion designed to prevent the abuse of the injunctive 
process in labor disputes, (Xorris-LaGuardia Act of 
March 23, 1932): legislation designed to protect and 
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preserve the right of labor to bargain collectively and 
the right of labor organizations to be free from em- 
plover interference, (Wagner Labor Relations Act of 
July 5,1935); legislation designed to protect the wages 
and hours of labor, (Fair Labor Standards Act of 
June 25, 1933); and legislation designed to provide 
protection for workers against the hazard of unem¬ 
ployment and of old age, (Social Security Act of Au¬ 
gust 14, 1935). 


Norris-LaGuardia Act. 

The passage of the Norris-LaGuardia Act is par¬ 
ticularly significant in this connection because it shows 
that Congress, in the light of study and discussions of 
years, had no desire to exempt labor as such from 
the scope of the anti-trust act. The act practically 
prohibits the use of injunctions against labor organiza¬ 
tions with respect to certain labor disputes. It re¬ 
moves no other penalties or remedies. It does not even 
prohibit the remedy of injunction against labor unions 
when they are not engaged in labor disputes. 

Assuming arguendo that the present case be regard¬ 
ed as a “labor dispute” within the meaning of the 
Norris-LaGuardia Act there is a clear distinction be¬ 
tween section 20 of the Clayton Act and the Norris- 
LaGuardia Act. The Norris-LaGuardia Act, unlike 
section 20 of the Clayton Act, is simply a limitation 
on the power of the federal courts to grant injunc¬ 
tions. It would seem clear that if Congress desired 
to legalize, for all purposes, the various types of con¬ 
duct which are listed in the Norris-LaGuardia Act 
as not being subject to the injunctive remedy it would 
have inserted in the Norris-LaGuardia Act a provi- 
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sion declaring the conduct lawful for all purposes, just 
as was done in section 20 of the Clayton Act or, as 
an alternative, it would have amended section 20 of 
the Clayton Act instead of creating a new statute— 
the Xorris-LaGuardia Act. It is significant that Cong¬ 
ress took neither of these courses. 

Senator Blaine, in the debates on the measures, 
quoted from a memorandum prepared by Dr. Edward 
E. Witte, an authority upon labor questions and one 
of the experts who assisted the committee in drafting 
the measure (Cong. Rec., 72d Cong. 1st Sess., Vol. 
75, Part 4, P. 4629): 

“This section does not legalize strikes under 
any and all circumstances. It does not provide 
that the acts enumerated are always lawful but 
only that these acts shall not be prohibited by 
injunction; nor does it even prohibit injunctions 
against every sort of a strike.’’ 

Further reference to the debates in Congress would 
hardlv seem necessarv. The intention of the Congress 
is clear. 


This act, passed after 20 years of controversy over 
decisions applying the Sherman Act to labor, shows 
better than anything else that Congress accepted these 
decisions as they stood, and changed what it consid¬ 
ered to be established law only to the extent of the 
right to obtain injunctions. The continued silence of 
Congress after Duplex Co. vs. Deering is impressive 
evidence that the Clayton Act affords no wholesale ex¬ 
emption to labor organizations. Cf. Gwen White & 
Prince, Inc., vs. Henneford, 305 U. S. 434, 441. 

It must be evident that the Xorris-LaGuardia Act 
does not affect the situation in the case at bar. It 
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is intended only to prevent the use of injunctions in 
labor disputes. It does not affect the liability of labor 
or associations of labor for injuries to individuals or 
the public by illegal acts. It does not extend the pro¬ 
visions of Section 20 of the Clavton Act to embrace 
any other or greater immunities than have already 
been granted. And those special immunities, says the 
Court in Vonnegut Machinery Co. vs. Toledo Machine 
& Tool Co., 263 F. 192, 200 must be strictly construed. 

Neither sections 6 and 20 of the Clayton Act, nor 

the provisions of the Norris-LaGuardia Act, relieve 

the defendants of liability for damage caused bv un- 

* < * 

lawfully preventing the appellant from importing 
necessary supplies from Pennsylvania, and by striking 
closing up the appellant’s business. 

The Purpose of the Strike. 

The Court will recall that the defendants made crvs- 
tal clear their reason for striking. They said (record 
page 27) that they forbade them to do business unless 
they were to cease buying the manufactured goods 
manufactured outside the District of Columbia, the 
reason being, they said, the wage scales in Philadel¬ 
phia paid to men working in the plant there were lower 
than the scales paid to the men here, in the District 
of Columbia. They associated themselves together 
for the purpose of forbidding, and refusing, and not 
allowing the purchase of goods from another com¬ 
munity to be sold in this community. 

And the motion of defendants admits this to be their 


reason. 




•>w 

or* 


The learned Justice may perhaps have assumed that 
he was following the argument in the ‘‘pointer's ease,” 
Pickett vs. Walsh, 192 Mass. 572, 5S4. But that argu¬ 
ment is foreclosed for purposes of this case by the 
direct repudiation given it by the defendants them¬ 
selves. They insist that the appellant must not buy 
small cakes from the New Standard Baking Company 
at Philadelphia because the wage scales, they say, are 
lower in Philadelphia than in Washington (record 
page 27). And they also insist that the appellant 
may buy its small cakes from some other bakery in 
Washington, which is directly inconsistent with any 
theory of a right to “all the work.” (Record pages 
25, 26). 

The learned Justice’s second proposition apparent¬ 
ly adopts the novel conclusion that the organized bak¬ 
ers of the District of Columbia may treat all the 
manufacturing bakeries within the District of Colum¬ 
bia, as their chattels, and apportion the work of the 
employers among them; and that such a determination 
was the ultimate purpose, therefore the interference 
with interstate commerce must be considered remote 
and the acts without the purview of the Anti-Trust 
Acts. 

No case has l>een brought to our attention in which 
such a suggestion was ever made. In the Coronado 
cases, supra , there was a fight between a group of min¬ 
er’s locals and a group of mines headed by a single 
manager, and similar grouped disputes are not uncom¬ 
mon. But here is a proposal that a union has a right 
to apportion the product of an industry in a locality, 
in which product, whether cost or sale price, they 
have no interest whatever, and compel one employer 
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to deal with and buy from another, their announced 
reason being that the employer is buying from a 
source which may have a lower cost. If that does not 
mean an added cost to the public, what does it mean ! 
See Coronado Co. vs. United Mine Workers, 2G8 U. S. 
295 at 310. 

The Attitude of the Department of Justice. 

The chief law officers of the Government are charged 
to enforce the Anti-Trust Acts against all who violate 
them. On February 23, 1940, the Department of Jus¬ 
tice having presented to a Grand Jury in the District 
Court of the United States for the Western District 
of Pennsylvania, in Case No. 10529, United States 
vs. Lumber Institute of Allegheny Countv and others, 
certain facts, the Grand Jury brought in an indict¬ 
ment which is suggestive upon the questions raised on 
this brief. 

Briefly, the indictment charges a combination or 
conspiracy between the Brotherhood of Carpenters, 
the Master Builders Association of Pittsburgh, and 
other contractors, and certain local lumber mills in 
Western Pennsylvania to monopolize the sale of mill- 
work in interstate commerce, with intent to maintain 
arbitrary, non-competitive and artificial prices for mill- 
work agreed upon by the members of the Lumber In¬ 
stitute of Allegheny County, Pennsylvania, the mill- 
work used in Allegheny County to bo made by the local 
contractors, and installed by the members of the 
Brotherhood. The 87th paragraph of the indictment 
states: 

“The defendants combined, conspired, and 
agreed to .monopolize and did attempt to monopo- 
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lize the sale of millwork in interstate commerce 
with the intent and for the purpose, among other 
things, of maintaining the arbitrary, noncompeti¬ 
tive and artificial prices for millwork agreed upon 
and fixed bv the members of the defendant Lum- 
l>er Institute of Allegheny Countv as described 
in paragraphs 77 to 79 inclusive, hereof. In join¬ 
ing the said combination, agreement, and conspir¬ 
acy and in performing and carrying out acts to 
effectuate the said conspiracy the defendants who 
are officers of the defendant Pittsburgh District 
Council, defendant Local Union Number 422 of 
Rochester, Pennsylvania, and of the Brotherhood, 
were not attempting to enforce or protect the 
right to bargain collectively nor did they act in 
the course of a legitimate labor dispute as to 
wages, hours, and working conditions or as to 
any other legitimate objective of labor, but sole¬ 
ly to prevent the manufacturers against whom the 
said combination and conspiracy was directed 
from engaging in interstate commerce in mill- 
work in Allegheny Countv and to maintain the 
arbitrary, artificial, and non-competitive prices 
fixed and maintained as described in paragraphs 
77 to 79 inclusive, above.” 

The indictment further charges that the Carpen¬ 
ters Pittsburgh District Council and the officers of 
the International Brotherhood of Carpenters joined 
in the agreement and conspired to exclude millwork 
produced outside the Pittsburgh District whether made 
by union labor and under union conditions or not the 
purpose being to prevent the importation of any mill- 
work into the Pittsburgh District and especially where 
the w’age scales were lower than in said District. 

The facts charged in that indictment are remi¬ 
niscent of the facts in U. S. vs. Brims, 272 U. S. 549, 
in which the Court found the existence of a criminal 
conspiracy. But, although on a smaller scale, the same 
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principle is exemplified in the case at bar, where¬ 
in the unions assert the right to exclude goods made 
outside the District of Columbia on the single asser¬ 
tion that the wage scales are lower in Philadelphia. 

The Driver’s Union had no Grievance Whatever. 

The Court’s attention is finallv called to the fact 

% 

that the Salesmen’s Union, members of the Teamsters 
International Union, simply indulged in a sympathetic 
strike. Thev had no grievance, nor made anv claim. 
Their strike was a secondary boycott in aid of the 
strike of the bakers. The ruling of the Justice took 
no account of this fact. None of the cases approve 
such a strike. Duplex Co. vs. Deering, 254 U. S. 443; 
Loewe vs. Lawlor, 208 U. S. 274; Lawlor vs. Loewe, 
235, U. S. 522; United States vs. Brims, 274 U. S. 549; 
Bedford Co. vs. Stone Cutters, 274 U. S. 37. 

Conclusion. 

One of the most fundamental principles upon which 
the association of nations we call the United States 
is based, is the lil>eral principle of free and unhamper¬ 
ed trade and intercourse between the States. Con¬ 
gress adopted the Sherman Act to protect that princi¬ 
ple. All the great decisions of our highest court have 
been directed to enforce that principle. Now we find 
the principle of free intercourse, the very foundation 
of our country’s unparalleled growth, in collision with 
another claimed right; the right of men to seek their 
own benefit, even if in so doing they deprive other men 
of opportunity. When two such fundamental rights 
meet head-on, and the Court must decide between them, 
the American principle of “the greatest good to the 



42 


greatest number” must furnish the true solution. No 
casuistry can conceal the danger inherent in a deci¬ 
sion that fails to squarely face and recognize the 
deadly danger to our republican institutions, if groups 
of self-interested men can set aside the course of free 
trade, commerce and industry and build Chinese walls 
about their local economy on the specious plea that 
they may personally gain thereby. This is not a mere 
petty squabble between a few workers for the appor¬ 
tioning of a little work. It is the right of the nation 
to keep the channel of free intercourse open; for if 
they may lie closed on any plea, the shut door may be 
barred by other selfish interests and never fully freed 
again. 


Respectfully submittted, 

CHAS. T. CLAYTON, 
NEEDHAM C. THRNAGE, 
Attorneys for Appellant. 
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Statement of Case and Facts. 

This is an action at law brought by the plaintiff (ap¬ 
pellant herein) against the defendants alleging the 
violation of the Sherman Anti-Trust Law and the 
Clayton Anti-Trust Law, and praying for damages in 


the amount of $100,000 and for three-fold such dam¬ 
ages. besides the costs of this suit and attorneys fees. 

The plaintiff is engaged in the business of a whole¬ 
sale cake bakery within the District of Columbia and 
had for a long time prior to the 7th day of July, 1937, 
owned and operated a baking plant in tin* District of 
(’olumbia. 

Tin* defendants are Bakery and Confectionery Work¬ 
ers' International Cnion of America, International 
Brotherhood of Teamsters, Chauffeurs, Stablemen & 
Helpers of America. Bakery Salesmen and Drivers 
Union. Local Union Xo. 118, Bakery and Confection¬ 
ery Workers' International Union of America, and 
certain officers of said unions and certain members 
thereof. 

The case comes up on the allegations of the com¬ 
plaint and on statements made by counsel for plain¬ 
tiff before the Court and jury prior to the trial, at 
which time the Court below granted defendants' mo¬ 
tion for a directed verdict. The facts are not in dis¬ 
pute. The problem raised is one elemental in the law 
of labor relations. It involves a determination of the 
permissive scope of labor activities under the Sher¬ 
man and Clayton Anti-Trust Acts. 

All of the employees of a District of Columbia Bak¬ 
ery Company (the plaintiff) belonged to either a 
Bakery Workers or a Bakery Drivers local union (the 
defendants). The local unions have jurisdiction over 
Bakery Workers in the District of Columbia and have 
members in most, if not all, of the bakeries in the 
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District of Columbia. The Bakery Company decides 
to have certain of its baking—of small cakes—done by 
a baking concern in Philadelphia. These cakes are 
transported into the District of Columbia, and are for 
the most part sold therein. The local unions ask that 
the Bakery cease importing cakes from Philadelphia, 
demanding (1) that the Bakery do the baking itself 
here in the District, or (2) that it have the work done 
by another District of Columbia bakery employing 
members of the local. In both cases, of course, the 
additional production would entail the hiring of addi¬ 
tional District of Columbia Bakerv Workers members 

•> 

of the local, either at the Bakery itself, or at another 
bakery where members are employed. The Bakery 
refuses to comply with those requests, and continues 
to market in the District of Columbia, as its own, prod¬ 
ucts produced by the Philadelphia bakery. Members 
of the locals employed by the Bakery thereupon refuse 
to continue working and peacefully terminate their 
employment. As a result the Bakery Company dis¬ 
continues business, suffers damage, and no more cakes 
are shipped in from Philadelphia to the Bakery, al¬ 
though the Philadelphia Bakery continues to sell and 
market other of its products in the District. No pick¬ 
eting is carried on; no force, violence or intimidation 
of any kind is engaged in; and there is no attempt to 
prevent the Bakerv from hiring other workers. 

Issue. 

This in substance is the case before this Court. Does 
such a peaceful strike constitute a violation of the 
Sherman Act, as amended by the Clayton Act, because 
the demand was made that the Bakery Company cease 
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purchasing products shipped in from Philadelphia, 
hut instead have such products haked in 'Washington, 
D. C.i The Trial Court found the purpose of the 
strike to be the procurement of work for members 
of the union, as stated above, and that that was a legi¬ 
timate object of a labor organization. Accordingly it 
held that the strike was not a violation of the Sher¬ 
man Act. It would not seem to require an involved 
discussion of authorities to show that the Trial Court 
was right. Even those decisions of the United States 
Supreme Court against which labor has protested 
most do not go so far as to interdict a strike in the 
'nature of the one involved in this suit; in fact state¬ 
ments in those decisions constitute Hat authority for 
the legality of the present strike, as we shall see. 


Defendants* Contentions. 

Defendants assert the following propositions, any 
one of which will entirely dispose of this case: 

I. Defendants’ activities come under the exemp¬ 
tions of both Section 6, and Section 20 of the Clayton 
Act. 

II. Even though defendants and their activities are 
not exempt under the Clayton Act, nevertheless the 
present strike does not constitute a violation of the 
Sherman Act. 

III. The Sherman Anti-trust Act was never in¬ 
tended to include the activities of labor unions and 
does not apply to defendants in this case. 
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ARGUMENT. 

I. 

Defendants’ activities come under the exemptions 
of both Section 6, and Section 20 of the Clayton Act. 

The* Clayton Act, sponsored by Labor, was passed 
in 1014 for the purpose of overcoming the decisions of 
the United States Supreme Court construing the Sher¬ 
man Anti-Trust Act to apply to labor organizations. 
It failed of this fundamental purpose, but it did serve 
to engraft upon the Sherman Act two provisions def¬ 
initely exempting such activities of labor organizations 
as were encompassed within the definitions described 
therein. The activities of the defendants in this case 
come within both of such provisions, even as such pro¬ 
visions have been narrowly construed by the Supreme 
Court in the famous case of Duplex Printing Company 
r. herring, 234 l\ S. 443. 

A. The acts of defendants are clearly exempt from the Sher¬ 
man Act by Section 20 of the Clayton Act. 

Section 20 of the Clayton Act states as follows: 

“Statutory Restriction of Injunctive Relief. 
Xo restraining order or injunction shall be grant¬ 
ed by any court of the United States, or a judge 
or the judges thereof, in any ease between an em¬ 
ployer and employees, or between employers and 
employees, or between employees, or between per¬ 
sons employed and persons seeking employment, 
involving or growing out of, a dispute concerning 
terms or conditions of employment, unless neces¬ 
sary to prevent irreparable injury to property, or 
to a property right, of the party making the appli¬ 
cation, for which injury there is no adequate dem- 
edv at law, and such property or property right 
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must be described with particularity in the appli¬ 
cation, which must be in writing; and sworn to by 
the applicant or by his agent or attorney. 

“And no such restraining; order or injunction 
shall prohibit any person or persons, whether sin¬ 
gly or in concert, from terminafintj an// relation of 
employment, or from ceasing to perform any work 
or labor, or from recommending, advising, or per¬ 
suading others by peaceful means so to do; or 
from attending at any place where any such per¬ 
son or persons may lawfully be, for the purpose 
of peacefully obtaining or communicating infor¬ 
mation, or from peacefully persuading any person 
to work or to abstain from working; or from ceas¬ 
ing to patronize or to employ any party to such 
dispute, or from recommending, advising, or per¬ 
suading others by peaceful and lawful means so to 
do: or from paying or giving to, or withholding 
from, any person engaged in such dispute, any 
strike benefits or other moneys or things of value: 
or from peaceably assembling in a lawful manner, 
and for lawful purposes; or from doing any act 
or thing which might lawfully be done in the ab¬ 
sence of such dispute by any party thereto; nor 
shall any of the acts specified in this paragraph be 
considered or held to be violations of any law of 
the United States." 


This Section declares that the doing of any act 
specified in the section shall not be a violation of any 
law of the United States. In other words, if the act 
or acts which are alleged to constitute a violation of 
the Sherman Act consists solely of the doing of an act 
or acts set forth in Section 20, then such act or acts 
cannot be held to violate the anti-trust laws, and this 
regardless of the purpose or object of the act or acts. 
The “act” specified in Section 20 which is relevant to 
the case at bar permits “terminating any relation of 
employment,” or ceasing to perform any work or 
labor * • in any case between au employer and 
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employees * * * involving- or growing out of a dis¬ 
pute concerning terms and conditions of employment.” 
This is exactly the act complained of in the complaint 
—defendants peacefully terminating their employment 
relationship with Gundersheimer's because of a dis¬ 
pute as to conditions of employment. 


The Supreme Court of the Cnited States in the 
Duplex Case, supra, in discussing this Section stated 
that ‘‘the Section imposes an exceptional and extraor¬ 
dinary restriction upon the general operation of the 
Anti-trust laws, and that as a result the provisions 
must be strictly construed.” The Court stated that if 
a labor organization could show that the acts com¬ 
plained of came within the strict language of that Sec¬ 
tion, and were the same as the acts specified therein, 
then the privilege was absolute, and the acts could not 
be held a violation of the Sherman Act even though 
thev might otherwise have been. As stated bv the 
Court: 

“Full and fair effect will be given to every word 
if the exceptional privilege be confined —as the 
natural meaning of the words confined it—to those 
who are proximately and substantially concerned 
as parties to an actual dispute respecting the 
terms or conditions of their own employment, 
past, present, or prospective. 

The Court then went on to show how the activities 
in the case before it, though peaceful, and though in¬ 
volving merely a termination of employment, did not 
involve a dispute between an employer and his em¬ 
ployees, but rather constituted a dispute between em¬ 
ployees of a particular employer and other employers. 
These activities do not come within the narrow scope 
of Section 20 and accordingly the lalx>r organization 
could not claim exemption under that Section. 
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The employment relationship found lacking in the 
Duplex Case is present in the case before this Court. 
The dispute is between the employees and their em¬ 
ployer. The matter in controversy is (lundersheimor's 
refusal to do the baking of products sold by it in the 
District of Columbia, to the detriment of the union's 
unemployed members. It is (Jundersheimer's prac¬ 
tices that the union objects to, not those of the Phila¬ 
delphia Bakery. The dispute concerns “conditions 
of employment". The union demands as a condition 
of the employment of their members that (lunder- 
sheimer’s, Inc. perform a< much work as possible in 
the District for union members. There is no picket¬ 
ing involved in the present case: there is no element 
of violence or intimidation: there is no secondary 
boycott. There is merely a peaceful cessation of work. 
None of the elements contained in those decisions 
holding the Clayton Act inapplicable are here present, 
and those cases are all distinguishable on that ground. 
This peaceful cessation of work arose over a dispute 
between the employees and their employer over con¬ 
ditions of employment, and has been specifically de¬ 
clared lawful bv Section *20 of the Clavton Act. De- 
• • 

fendants come within even the narrow exemption de¬ 
clared to exist by the Supreme Court in the Duple* 
'case, and it is submitted that that case is decisive of 
the present suit. 

A condition not only approximating but tantamount 
to involuntary servitude would result from a hold¬ 
ing that employees peacefully refusing to work be¬ 
cause of practices of their employer detrimental to the 
welfare of their unions constitutes an activity which 
can be criminally prosecuted or which can subject 
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tiie workers involved to punitive suits for triple dam¬ 
ages. 


B. Defendants and their activities are likewise exempt under 
Section 6 of the Clayton Act.. 

Another complete exemption from the operation of 
the Anti-Trust Laws is found in Section G of the Clay¬ 
ton Act. This exemption exists apart from and in ad¬ 
dition to the exemption found in Section 20. See 
Duplex Printing Co. r$. Peering, supra. Section G is 
set forth under Title 15 of the C. S. Code, dealing with 
Commerce and Trade. Section 20 is set forth in an 
entirely different Title, Title 20, dealing with Labor. 


Section 20 states unequivocally that certain specific 
enumerated acts shall not constitute violations of the 
Sherman Anti-Trust Act. Defendants’ conduct con¬ 
sists in the doing of one of these exempt “acts’*; ac¬ 
cordingly the present strike cannot be held a viola¬ 
tion of the Act. Section G, on the other hand, pro¬ 
hibits any court from declaring lawful acts committed 
in lawfully carrying out the legitimate objects of a 
labor union to be violations of the anti-trust laws. It 
is submitted that the activities of the labor organiza¬ 
tions in the present suit are not only exempt under 
Section 20 but they are also exempt under Section G. 
Section G reads as follows: 

“Anti-Trust Laws not Applicable to Labor 
Organizations. The labor of a human being is 
not a commodity or article of commerce. Noth¬ 
ing contained in the anti-trust laws shall be con¬ 
strued to forbid the existence and operation of 
labor, agricultural, or horticultural organizations, 
instituted for the purpose of mutual help, and 
not having capital stock or conducted for protit, 
or to forbid or restrain individual members of 
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sucli organizations from lawfully carryiuy out the 
legitimate objects thereof: nor shall such organ¬ 
izations. or the mem hers the roof, Ik* held or con¬ 
strued to be illegal combinations or conspiracies 
in restraint of trade, under the anti-trust laws." 


Labor's hope that the Clayton Act would bring la- 
bor organizations complete exemption from the Sher¬ 
man Act was shattered by decisions of the l nited 
States Supreme Court narrowly construing the clause 
“lawfully carrying out the legitimate objects there¬ 
of". Cnder this clause the courts inquired into the 
lawfulness of the means indulged in by the labor or¬ 
ganization in carrying out their objectives, and also 
the Courts inquired into the lawfulness of the objects 
or purposes for which the activities in question were 
carried on. As a result of these determinations of 


what “means" and “objects" were lawful, a very 
narrow field of activities indeed could hope to quality 
for the exemptions. It should be remembered, how¬ 
ever, that these determinations have relevance only to 
the question of whether the labor organization can 
come under the exemption of Section 6. If it is de¬ 
termined that either the means or the objects are 
unlawful, then the organization is not exempt, but 
the Court must still determine whether the activities 


which have been found not to be exempt constitute 
a violation of the Sherman Act. At times some courts 
are prone to stop with a determination that the labor 
unions do not come under the exemptions of either 
Section G or Section 20. Having found that the unions 
have failed to qualify themselves for the exemptions, 
they find that they are ipso facto guilty of a violation 
of the Sherman Act, without considering the further 
ultimate question of whether their conduct does in 
fact constitute a violation of the anti-trust laws. 
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Iii the present case no question exists concerning 
the legality of the means employed by the defendants 
in carrying out their objective. The means were solely 
a peaceful cessation of work. There is no allegation 
or charge of violence or intimidation. There is no 
secondary boycott involved. There is not even any 
picketing involved. When their demands were re¬ 
fused, defendants simply quit work and left the em¬ 
ploy of plaintiff in protest. It is not even charged 
that they sought to prevent plaintiff from filling their 
places with other employees. It is clear that defend¬ 
ants were “lawfully carrying out” their objectives— 
that the means utilized were entirely peaceful and or¬ 
derly. 

To qualify for the exemption under Section 6, it 
remains only to establish that defendants were at¬ 
tempting to carry out a “legitimate object” of a labor 
organization. Presumably what constitutes legitimate 
objects and functions of labor organizations must be 
determined by what the common law considered legiti¬ 
mate and lawful functions of labor organizations as 
of the time the Clayton Act was passed. As will be 
seen, the cases cited in the Congressional debates in¬ 
dicate clearly not only that this was intended gener¬ 
ally, but that the specific situation involved in the 
present case was considered by Congress and was 
deemed to constitute a legitimate objective. Fur¬ 
ther it will be shown that even the most anti-labor con¬ 
struction of Section 6 has not excluded activities of 
tin* kind involved in the instant case. 

Speaking generally, the legitimate purpose of labor 
organizations include the following: The strengthen- 
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ing of organization by extending membersbip in as 
wide an area as possible: the securing of employment 
for members; the securing of higher wages, shorter 
hours, and better working conditions; the securing 
of recognition by the employer, and the obtaining of 
collective bargaining contracts, covering such items as 
seniority, overtime, adjustments of grievances, and the 
like. 


Of these objectives one of the most important, if not 
the most important, is the securing of employment for 
members. Particularly in these days of wide-spread 
Unemployment is such an objective a vital one. The 
union which can 11ml employment for its members is 
able to perform a valuable service: workers would 
rather be secure in this respect than obtain even the 
best of collective bargaining contracts. 

In the present case the sole and only purpose of 
the strike was to induce the employer either to do the 
baking itself here in the District or to obtain the bak¬ 
ing from some other District bakery where defendants 
had members, so that members of the defendants’ 
locals could bo assured of the jobs that the additional 
production would necessitate. The unions felt that it 
was unfair for the employer to sell cakes in the Dis¬ 
trict which had been baked outside of the District and 
thus deprive their members living in the District of 
an opportunity to obtain employment, or, if addi¬ 
tional machinery were put in plaintiffs’ bakery, to 
obtain the advantage of either additional hours or 
additional employment that would be occasioned by 
the added production of their employer. Employment 
was none too secure; rnanv members were in need 
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of work. TIk* only manner in which defendants could 
obtain such work for their members was to insist that 
all baking' possible be done in the District. The ob¬ 
ject of the strike was simply to procure work for mem¬ 
bers. This the trial court found to be the object, and 
plaintiff does not and cannot dispute it. It is stated 
once or twice by plaintiff in its brief that the object 
was to do something about the wage scale in Phila¬ 
delphia. which was lower than the scale in the Dis¬ 
trict. Nothing is contained in the complaint to this 
effect; in fact, the bakery workers in Philadelphia 
were unionized and had no grievance with their em¬ 
ployers. It was no concern of defendants, who are 
members of the same union, what wages were paid to 
Philadelphia workers as long as their brother mem¬ 
bers were satisfied. That the defendants had no real 
concern over the wage rates in Philadelphia and had 
no quarrel with the Philadelphia concern is seen from 
the fact that other products of the Philadelphia bak¬ 
ery were shipped into and sold in the District of Co¬ 
lumbia in competition with plaintiff without any moles¬ 
tation from defendants. [‘Mrs. Stard’s cakes’ was 
one of these. See R. 21.] 

That defendants' principal concern was to procure 
work for their members, is further seen from the fact 
that defendants insisted that plaintiff himself bake 
the merchandise, or that he obtain it from District 
of Columbia union bakeries. If the purpose was to 
restrain competition from Philadelphia, the demand 
would have stopped with the demand that plaintiff 
discontinue distributing Philadelphia products, and it 
would have been completely unnecessary to demand 
that the plaintiff himself bake these cakes. Plaintiff 
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must stand or fall on the proposition that the object 
of the strike was to procun* work for members of the 
unions and that such strike resulted in stopping the 
shipment of cakes from Philadelphia to the District. 

Having seen that the object of the strike was to 
obtain work for its members, it remains to l>e con¬ 
sidered whether this object was lawful at common 

law and whether the framers of the Clavton Act in- 

* 

tended to include it within their exemptions. 

Congress, in passing tlu* Clayton Act and in discilss- 
ingthe legitimate objects of labor organizations, speci¬ 
fically discussed the object of a labor organization to 
procure work for its members, and specifically stated 
that this was one of tlu* objects which it intended to 
include among “legitimate objects", as the term was 
used in the Act. The common law at the time of the 
enactment of the Clayton Act considered such an ob¬ 
jective a reasonable and necessary one. This the legis¬ 
lators knew. In the House Report accompanying the 
Clayton Act (C. Doc. 6559, 63rd Congress, 2nd Sec¬ 
tion, II. R. 2, pages 14 rt srq.) is particularly pertinent, 
setting forth a detailed exposition of Congressional in¬ 
tent. The portion of the report explanatory of “ob¬ 
jects" is peculiarly appropriate to the instant cause in¬ 
asmuch as Congress quotes from Pirkrft rs. Walsh, 192 
Mass. 572, a case essentially similar to the instant case 
in that members of a union struck in order to obtain 
additional work for their members. Counsel, because 
of the difficulty of obtaining the House Report, here¬ 
with sets out verbatim and in full, that portion of the 
opinion which the Report quotes together with the 
Congressional observation as to what rights and im¬ 
munities the Clayton Act extends to workingmen. 


(Page .*'>]) “hi this connection we cite from the 
luminous opinion by .Judge Coring delivering tlie 
opinion in Pickett r. II ’alsh (19*2 Mass. 572) a clear 
exposition of our views here expressed. We regret 
the necessity of limiting the ([notation, because the 
whole opinion could he studied with profit. 

•The case is one of competition between the de- 
fendanl unions and the individual plaintiffs for 
the work of pointing. The work of pointing for 
which these two sets of workmen are competing 1 
is work which the contractors are obliged to 
have. One peculiarity of the case, therefore, is 
that the fight here is necessarily a triangular 
one. It necessarily involves the two sets of com¬ 
peting workmen and the contractor, and is not 
confined to the two parties to the contract as is 
the case where workmen strike to get better 
wages from their employer or other conditions 
which are better for them. In this respect the 
case is like Mogul Steamship Co. vs. McGregor, 
(2M Q. B. I). 598; S. 0„ on appeal (1892): A. C. 

- r, K 

'Tlir right which the defendant unions claim to 
cjcercise in carrying their /joint in the course 
of this competition is a trade advantage, namely, 
that they have labor which the contractors want, 
or. if yon please, can not get elsewhere; and they 
insist upon using this trade advantage to get 
additional work, namely, the work of pointing 
the brick and stone which the}/ lay. It is some¬ 
what the advantage which the owner of back 
land has when he has bought the front lot. He 
is not hound to sell them separately. To be sure, 
the right of an individual owner to sell both or 
none is not decisive of the right of a labor union 
to combine to refuse to lay bricks or stone un¬ 
less they are given the job of pointing the bricks 
laid by them. There are things which an indi¬ 
vidual can do which a combination of indi¬ 
viduals can not do. But having regard to the 
right on which the defendant organization as a 

labor union rests, the correlative dutv owed bv 
• ' • • 

it to others, and the limitation of the defend- 
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ants* rights coming- from the increased power 
of organization, we are of the opinion that it 
was within the rights ol these unions to com¬ 
pete for the work of doing the pointing and, in 
tile exercise of their right of competition, to 
refuse to lay hricks and set stone unless they 
are given the work of pointing them when laid. 
(See in this connection Plant vs. Woods, 17(> 
Mass., 492. "#0:2: 1 Jerry v. Bonovan. 1SS Mass. 

• >•)•>, l . I 

•The result to which that conclusion brings us 
in the ease at bar ought not to he passed with¬ 
out consideration. 

•The result is hard on the contractors, who 
prefer to give the work to the pointer.", because 
(1) the pointers do it by contract (in which 
ease the contractors escape the liability inci¬ 
dent to the relation of employer and employee): 
because (2) the contractors think that the point¬ 
ers do the work better, and if not well done the 
buildings may he permanently injured by acid: 
and, tinally, (.*>) because they get from the point¬ 
ers better work with less liability at a smaller 
cost. Again, so far as the pointers (who cannot 
lav brick or stone) are concerned, the result is 
disastrous. But all that the labor unions have 
done is to say you must employ us for all the 

work or none of it. Tliev have not undertaken 

• 

to forbid the contractors employing pointers, as 
they did in Plant vs. Woods, (17(5 Mass. 492). 
So far as the labor unions are concerned, the 
contractors can employ pointers if they choose, 
but if the contractors choose to give the work of 
pointing the hricks and stones to others the 
unions take tin* stand that the contractors will 
have to get some one else to lay them. The 
effect of this in the case at bar appears to be 
that the contractors are forced against their 
will to give the work of pointing to the masons 
and bricklayers. But the fact that the contrac¬ 
tors are forced to do what they do not want to do 
is not decisive of the legality of the labor 
unions acts. That is true wherever a strike is 
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successful. The contractors doubtless would 
have liked it better if there had been no competi¬ 
tion between the bricklayers' and masons* union 
on the one hand and the individual pointers on 
the other. But there is competition. There be¬ 
ing competition, they prefer the course they have 
taken. They prefer to give all the work to the 
unions rather than get nonunion men to lay brick 
and stone to be pointed by the plaintiffs. 

‘Further, the effect of complying with the 
labor unions* demands apparently will be the 
destruction of the plaintiff's business. But the 
fact that the business of a plaintiff is destroyed 
by the acts of the defendants done in pursuance 
of their right of competition is not decisive of 
the illegality of the acts. It was well said by 
Hammond, J. in Martell vs. White, (1S5 Mass. 
255, 2(>0), in regard to the right of a citizen to 
pursue his business without interference by a 
combination to destroy it. “Speaking generally, 
however, competition in business is permitted, 
although frequently disastrous to those engaged 
in it. It is always selfish, often sharp, and some¬ 
times deadly.” 

# # * * # 

‘The application of the right of the defendant 
unions, who are composed of bricklayers and 
stone masons, to compete with the individual 
plaintiffs, who can do nothing but pointing (as 
we have said) is in the case at bar disastrous to 
the pointers and hard on the contractors. But 
this is not the first case where the exercise of the 
right of competition ends in such a result. The 
case at bar is an instance where the evils which 
are or may be incident to competition bear very 
harshly on those interested, but in spite of such 
evils competition is necessary to the welfare of 
the community.’ 

“To the same effect is Allis-Chalmers Co. v. 
Iron Molders’ Union (0. C.) (150 Fed. Rep. 155), 
per Sanborn, J. 

'‘The consensus of judicial view, as expressed in 
these cases and others which might be cited, is 
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that workingmen may lawfully combine to further 
their material interests without limit or constraint, 
and may for that purpose adopt any means or 
methods which are lawful. It is the enjoyment and 
exercise of that right and none other that this bill 
forbids the courts to interfere with." 


Pickett r. Walsh, supra, cited with approval by the 
House Committee, would seem decisive of the present 
case. It would he difficult to find a factual situation 
more closely analogous. 

In addition to that case then* are numerous others 
all holding’ that pressure can be exerted by a labor or¬ 
ganization to obtain employment for its men within the 
field of work for which they are qualified. Cnder these 
cases there can be no question but that both at common 
law and under the Sherman and Clayton Acts the ob¬ 
jects and purposes of the strike engaged in by the de¬ 
fendants herein are lawful and legitimate ones. 

Levering & G. Co. v. Morrin, 2S9 l\ S. 103: 

United Leather Workers v. llerkert. 205 U. S. 

457; 

Senn v. Tile Layers Union, 301 U. S. 408: 

Lauf v. E. G. Shinner & Co., 303 U. S. 323; 

Blankenship v. Kurfman, 06 F. (2) 450; 

Terrio v. S. X. Nielsen Const. Co., 30 Fed. 

Supp. 77: 

Stillwell Theatre v. Kaplan, 259 X. V. 405; 

Edjomac Amusement Corp. v. Empire State 

Motion Picture Operators Union, 273 X. Y. 

647; 

Scofes v. Helmar, 205 I ml. 596; 

Kemp v. Division Xo. 241, 255 Ill. 213; 

Scott Stafford Opera House v. Minn, Mus. 

Assn., Minn. 136 X. W. 1002; 
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American Steel Foundry Co. v. Tri-City Coun¬ 
cil, 257 U. S. 184; 

Xann vs. Kaimist, 255 X. Y. 

Barker Painting Co. v. B. of P. Dec. & Paper- 
hangers, 23 Fed. (2) 742, (Court of Appeals, 
D. 0.); 

C. B. Kutan Co. v. Local Union, Xo. 4, el al.. 
128 Atl. (522 (X. J.): 

Bayer v. Bro. of Painters, Dec. and Paper- 
hangers, et al.. 154 Atl. 77)9, (X. J.) ; 

Exchange Bakery & Kestaurant v. Hifkin, 245 
X. V. 260. 


The Lever ini / ease involved a conspiracy to compel 
a closed union shop in the work of erecting structural 
iron and steel in the entire metropolitan district of Xew 
York. All of the steel and iron used in the city was 
transported from other states. A strike resulted in a 
complete stoppage of such transportation. The Court 
held that the real purpose of the strike was to compel 
the replacement of non-union with union workers, so as 
to procure work for their members, and the purpose 
was a legitimate one. 


['tilted Leather Workers v. Kerkert , supra, likewise 
involved a strike for a close shop in the entire City of 
St. Louis. The Court found that even though inter¬ 
state commerce was restrained the fundamental pur¬ 
pose was to strengthen the union and obtain work for 
its members and that, therefore, the acts did not con¬ 
stitute violation of the Sherman Anti-trust Act. 


In the case of American Steel Foundries Company v. 
Tri-City Council, 257 U. S. 184, Chief Justice Taft said; 
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“Labor unions are recognized by the Clayton Act 
as legal when instituted for mutual help and law- 
fullv carrying out their legitimate objects. Thev 
have long been thus recognized by the courts. They 
were organized out of the necessities of the situa¬ 
tion. A single employee was helpless in dealing 
with an employer. He was dependent ordinarily 
on his daily wage for the maintenance of himself 
and family. If the employer refused to pay him 
the wages that he thought fair, he was neverthe¬ 
less unable to leave tin* employ and to resist arbi¬ 
trary and unfair treatment. I’nion was essential 
to give laborers an opportunity to deal on equality 
with their employer. They united to exert in¬ 
fluence upon him and to leave him in a body in 
order by this inconvenience to induce him to make 
better terms with them. They were withholding 
their labor of economic value to make him pay 
what thev thought it was worth. The right to com- 
bine for such a lawful purpose has in many years 
not been denied by this court. The strike became 
a lawful instrument in a lawful economic struggle 
or competition between employer and employees as 
to the share or division between them of tin* joint 
product of labor and capital. To render this com¬ 
bination at all effective, employees must make their 
combination extend beyond one shop. It is help¬ 
ful to have as inanv as mav be in the same trade in 

• * 

the same community united, because in the competi¬ 
tion between employers they are bound to be af¬ 
fected by the standard of wages of their trade in 
the neighborhood. Therefore, they may use all 
lawful propaganda to enlarge their membership 
and especially among those whose labor at lower 
wages will injure their whole guild. It is impos¬ 
sible to hold such persuasion and propaganda with¬ 
out more, to be without excuse and malicious. 
The principle of the unlawfulness of maliciously 
enticing laborers still remains and action mav be- 
maintained therefor in proper cases, but to make 
it applicable to local labor unions, in such a case 
as this, seems to us to be unreasonable. 
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Ill the case of C. B. Rutau Company r. Local Union 
No. 4 Hatters' Union of America, X. .J. Court of Chan¬ 
cery, 97 X. J. Hq. 77, 128 Atl. (522 (1927)), the complain¬ 
ant was a hat manufacturer. Its factory is divided in¬ 
to three shops—making, finishing and trimming, which 
employed about 27) persons. Finding that the making 
shop was unprofitable, and that hat bodies could be 
bought cheaper, the complainant shut it down and dis¬ 
charged the hat makers. Thereupon the finishers went 
on strike. The complainant charged that they struck 
to compel it to re-establish the making shop; the finish¬ 
ers stated tliev struck because their fellow-unionists 
were thrown out of work, and because they did not re¬ 
gard it to the interest of union labor to work for an em¬ 
ployer who has a making shop and refuses to operate 
it, and because the by-laws of the union contained a 
provision that “no manufacturer shall be allowed the 
union labor who has a plank (making) shop and buys 
his hats in the rough, unless the plank shop is running 
at full capacity'*. The injunction was denied and the 
bill dismissed. The Court held: 

***** That they had the right to, singly or in con¬ 
cert, refuse to work, out of sympathy for their fel¬ 
low-employes, or because they regarded it as not 
of advantage to organized labor to work for this 
complainant under the circumstances. * * *" 

“* * * The proofs fall short of showing the unlaw¬ 
ful purpose charged, although in the circumstances 
the complainant may have to re-establish its plank 
shop or go out of business altogether. For such 
misfortune the members of the union disclaim 
responsibility, and rightly. They were not under 
contract to work; they have done nothing more 
than refrain from working; they have not pre¬ 
vented the complainant from procuring other 
hands, and none of the usual strike tactics has 


been resorted to to deter others from taking their 
places, nor have they in any way interfered with 
the complainant in the carrying on of its business 
in its own way. In line, their attitude has l»een 
simply one hands off and let the complainant get 
along as best it may without them. 'This attitude is 
not open to judicial criticism." 

In the case of Kemp r. Division S\o. 24J. 2.").”) 111. 

213 (1012); it was said: 

“* * * The members of the union have simply 
said to their employer that they will not longer 
work with men wiio are not meml>ers of their 
organization, and that they will withdraw from 
their employment and use such propel* means as 
they may to secure employment under the de¬ 
sired conditions. While this is not a combina¬ 
tion on the part of the union employees to main¬ 
tain their present scale of wages, to secure an ad¬ 
vance in the rate of wages, or to procure shorter 
hours of employment, all of which have been 
universally held to be proper and lawful objects 
of a strike, it cannot be said that this is not a de¬ 
mand for better conditions and a legitimate object 
for them to seek to attain by means of a strike. 

*‘It is insisted that a strike is lawful only in a 
case of direct competition, and as it cannot be 
said that the union emplovees are in anv sense 
competing with appellees, their acts cannot be 
justified. It is true, as has been stated, that the 
proposed strike was not to lx* called for the di¬ 
rect purpose of securing better wages or shorter 
hours or to prevent a reduction of wages, any one 
of which would have been a proper object. The 
motive was more remote than that, but it was 
kindred to it. The purpose was to strengthen 
and preserve the organization itself.” 

* * *“ ‘I think that unity of organization is nec¬ 
essary to make the contest of labor effectual, and 
that societies of laborers lawfully may employ in 
their preparation the means which they might use 
in the final contest.' ’’ 
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* * * “If it is proper for workmen to organize 
themselves into such combinations as labor unions, 
it must necessarily follow that it is proper for 
them to adopt any proper means to preserve that 
organization.” 


In Bayer r. Brotherhood of Painters, etc., supra , the 
defendant labor unions were striking in protest over 
the use of a labor-saving painting machine in a plant 
in which the employer was a stockholder and for 
which machine the employer had advanced money. 

“In the instant case, there is no charge that de¬ 
fendants have resorted to violence or threatened 
violence. They have merely determined that com¬ 
plainant's conduct was such as to make it desir¬ 
able for the union, as a group of employees, to 
decline to work for him, and, without threats or 
intimidation, have sought to enforce their de¬ 
mands. Nowhere is there evidence of anv act not 

* 

within the provisions of the statutes, as interpret¬ 
ed bv this Court.” 

•• 


In Nann r. Raimist, supra , the Court stated as fol¬ 
lows : 

“// the defendant believes in yood faith that the 
policy pursued by the plaintiff and by the shops 
united with the plaintiff is hostile to the interests 
of organized labor . and is likely, if not suppressed, 
to lower the standards of living for workers in the 
trade, it has the privilege by fin• pressure of no¬ 
toriety and persuasion to bring its own policy to 
triumph 

The attitude of the Supreme Court of the United 
States is indicated in Senn v. Tile Layers Protective 
Association , supra. There the union was picketing 
an employer because he refused to discontinue work¬ 
ing with his own hands and refused to hire helpers to 
do the work. The object of the picketing was solely 
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to procure work for the members of the union and to 
prevent the employer from taking; the work away from 
members of the union by doing the work himself. The 
Supreme Court, in upholding the picketing, stated as 
follows: 

“Each of the contestants is desirous of the ad¬ 
vantage of doing business in the communitv where 
he or they operate. lie is not obligated to yield 
to the persuasion exercised upon him by respond¬ 
ents # * * The respondents do not question that it 
is appellant's right to own his own business and 
earn his living in anv lawful manner which he 
chooses to adopt. What they are doing is assert¬ 
ing their rights under the acts of the Legislature 
for the purpose of enhancing their opportunity to 
acquire work for themselves and those whom they 
represent * ? The respondents' act of peaceful 

picketing is a lawful form of appeal to the public 
to turn its patronage from appellant to the con¬ 
cerns in which the welfare of the members of the 
unions is bound up. 

“The unions acted . and had the right to act as 
they did . to protect the interests of their members 
against the harmful effect upon them of Senn's 
action. Compare American Steel Foundries v. 
Tri-Citv Central Trades Council, supra. 257 l\ S. 
184, 208, 209, 42 S. Ct. 72, 78, 06 L. Ed. 1S9, 27 
A. L. R. 300. Because his action was harmful, the 
fact that none of Senn's employees was a union 
member, or sought the union's aid, is immaterial.’* 


In Blankenship r. Kurfman. supra, one union was 
seeking to obtain for itself work done by another union. 
Striking, picketing and other forms of economic pres¬ 
sure were exerted. The court found the object legiti¬ 
mate. As stated bv the Court: 

» 

“The obvious and sole purpose of their activi¬ 
ties was to secure for their group the work which 
was being performed by the plaintiffs.” 
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In Barker Painting Co. vs. Brotherhood of Painters , 
etc., tlie defendants, members of a Dist. of Columbia 
painters Union, struck because the employer contrac¬ 
tor from Xew York had refused to pay the Xew York 
rates, which were higher than the District of Colum¬ 
bia rates, according to the rule of the union requiring 
outside contractors to pay the higher of the two rates. 
In holding that the strike was for a legitimate object 
the Uourt said: 

“Under these provisions the painters' unions, 
and the individual members thereof, are entitled 
to carry out the legitimate objects of their organ¬ 
izations, provided no unlawful means be em¬ 
ployed to that end. The adoption of regulations 
fixing the wages of union labor, together with pro¬ 
visions restricting the number of hours of labor 
per day and of days per week, are within ‘the legi¬ 
timate objects' of such unions within the sense 
of the Clayton Act. Otherwise the provisions of 
the act regarding labor unions would be futile.” 

It would seem clear that the acts of defendants are 
within the exemptions of both Section 20 and Section 
G of the Clayton Act. The acts complained of con¬ 
sist of leaving the employer of plaintiff over a dis¬ 
pute with plaintiff concerning the condition of employ¬ 
ment. The means adopted was peaceful, and the pur¬ 
pose—to secure work for its members—was a legiti¬ 
mate one. 

C. Congress in passing the Norris-LaGuardia and Wagner 
Acts has definitely legalized the type of labor activity in 
the present suit and has removed this activity from the 
scope of the Sherman Act. 

If any question remains as to the legality of the 
activities involved in the present suit, that doubt must 
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be removed in view of the policy of the United States 
Government as expressed in recent legislation. With¬ 
out attempting a detailed analysis of the provisions 
of either the Xorris-l,aGuardia or Warner Acts, it is 
clear that the type of activity involved in this case 
could not he enjoined as unlawful. See /Blankenship 
r. Kurt'man, % F. (2d) 450; Wilson rs. Hirl, 105 Fed. 
(2d) 048; Fur Workers Union, Local Xo. 27, et al. v. 
Fur Workers Union Xo. 21238, et al., 105 Fed. (2d) 
1; (50 Sup. (’t. 202. 


There is no distinction between the two civil reme¬ 
dies of triple damages and injunction. It would be ri¬ 
diculous to assume that Congress in passing the Nor- 
ris-LaGuardia Act intended to exempt labor unions 
from the provisions of the Clayton and Sherman Acts 
l'or injunctive purposes but not for triple damage pur¬ 
poses. The Clayton Act says that the Sherman Act 
shall not apply to labor organizations when the labor 
activities in question are ‘‘lawful". The Xorris- 
LaGuardia Act says that in the light of present con¬ 
ditions and present understanding of labor disputes* 
concerted activities of labor organizations involving 
aifactual situation similar to the present one are “law¬ 
ful". Accordingly, defendants' activities, being “law¬ 
ful" are under the exemption of the Clayton Act. This 
point has been expressly decided by the District Court 
for the Eastern District of Missouri, in the case of 
United States of America vs. Hutchinson, et al., de¬ 


cided April 1940, Criminal Action Xo. 212131. That 
case involved a criminal action and the court found 
that the Xorris-LaGuardia Act did extend the exemp¬ 
tion of the Clayton Act even to exemption from the 
criminal provisions. If this is true, certainly the 
exemptions would extend to the civil provisions. 



The National Labor Relations Act further extends 
the exemptions of the Clayton Act by specifically legal¬ 
izing some of the things which the anti-trust laws were 
designed to prevent. The National Labor Relations 
Act is designed to foster combinations of workers by 
encouraging collective rather than competitive action. 
Clearly Congress could not possibly have intended 
that collective bargaining activities which sought to 
foster and encourage should be hampered by holding 
these activities illegal and subject to the provisions 
of the anti-trust laws. 

It is significant to note that it is specifically stated 
in the Wagner Act that “Nothing in this Act shall be 
construed so as to interfere with or impede or diminish 
in any way the right to strike’'. {Section 13.) 

II. 

Even though defendants and their activities are not 
exempt under the Clayton Act, nevertheless, these 
activities do not constitute a violation of the Sherman 
Act. 

The discussion under Point II concerns itself with 
the problem of whether the Sherman Act has been vio¬ 
lated, and is relevant only if the Court does not believe 
defendants come within the exemption of either Section 
6 or Section 20 of the Clayton Act. The fact that the 
defendants’ activities are such as to exclude defend¬ 
ants from the exemptions of the Clayton Act does not, 
of course, require a holding that they constitute a vio¬ 
lation of the Sherman Act. That is a separate ques¬ 
tion which will now be discussed. 
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Since the rule of reason has been adopted by the Su¬ 
preme Court in the Standard Oil Company Case 
(Standard Oil Company r. U. S., 221 U. S. 1). It can¬ 
not be claimed that every contract or combination in re¬ 
straint of trade is illegal. Neither can it l>c claimed 
that mere restraint of trade incidental to lawful con¬ 
duct is a violation of the Sherman Act, or that a mere 
stoppage in transit of goods in interstate commerce 
resulting from activities otherwise lawful constitutes a 


violation of that Act. In numerous decisions the Su¬ 
preme Court of the United States has confined the 
apparently broad limits of the Sherman Act to certain 
limits of reasonableness. The courts have set up a 
number of criteria which must be shown to exist be¬ 
fore a violation of the Act can be established. In order 
to show a violation of the Sherman Anti-trust Act it 
is necessary to prove: (1) an intent (2) to directly ex¬ 
ert (as distinguished from indirect or incidental re¬ 
duction in supply in interstate commerce or stoppage 
in transit) (.*1) unreasonable and undue (4) restraint 
in interstate commerce or trade (f>) to the prejudice 
of the public interest. We will take up these five 
requisite criteria in the order named. 


1 . 


Plaintiff Has Not Shown The Requisite Direct Intent To 
Create A Monopoly Or To Control Supply In Trade or Com¬ 
merce. 


The necessary intent, which can l>e affirmative or im¬ 
plied, must consist of a direct intention to create a 
monopoly in interstate commerce as to control a price 
in interstate commerce, or to control supply in inter¬ 
state commerce so as to put the person charged with the 
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violation in a position of being able to discriminate as 
between would be purchasers. The real and actual ob¬ 
ject of the conspiracy must be to establish this monop¬ 
oly or to create this restraint in commerce or trade it¬ 
self, qua commerce or trade, so as to limit or curb com¬ 
petition. 

The importance of the element of intent is seen in the 
difference between the first and second Coronado Coal 
Company cases, namely, United Mine Workers r. Cor¬ 
onado Coal Co., 259 U. S. 3+4 and Coronado ('oal Com¬ 
pany v. United Mine Workers, 208 l*. S. 295. The sec¬ 
ond case was decided against the mine workers because 
additional evidence tended to prove that the real pur¬ 
pose of the strike was to prevent shipment of the coal 
to other markets of the United States where it would 
by competition, tend to reduce the price of the commod¬ 
ity and affect injuriously the wages of union labor in 
competing mines. See also United Leather Workers v. 
Herkert, supra, where it was stated by the Supreme 
Court: 

“It is only when the intent or necessary effect up¬ 
on such commerce * * * is to enable those prevent¬ 
ing the manufacturer to monopolize the supply, 
control its price, or discriminate as between its 
would be purchasers * * (Emphasis ours) 

In the present case no intent to create a monopoly 
in the sale of cakes so as to permit defendants to dic¬ 
tate prices or no intent to create a restraint on com¬ 
petition in the District so as to affect prices is stated 
in the complaint or can be proved. The intent here 
was simply to obtain work for members of the locals. 
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2 . 

Whatever Restraint In Commerce Exists Is Incidental 
Rather Than Direct. 

1 The restraint upon interstate commerce must be 
direct and immediate, and not incidental. If defend¬ 
ants had directed their activities to some actual inter¬ 
state operation or if defendants had created some 
monopoly in commerce itself then the affect may per¬ 
haps be said to be direct. It is not even charged that 
defendants attempted to stop the Philadelphia trucks 
transporting the cakes in interstate commerce, or had 
in any way attempted to interfere with delivery of 
the product from Philadelphia, let alone any showing 
that the defendants had created an actual monopoly of 
trade in cakes in the District. In Industrial Ass’n v. 
U. *S'.. 2(>S l\ S. G4, 80, the Court in finding no violation 
of the Sherman Act stated: 

“The effect upon, and interference with, inter¬ 
state trade, if any, were clearly incidental , in- 
direct . and remote ,—precisely such an interfer¬ 
ence as this court dealt with in United Mine Work¬ 
ers v. Coronado Co., supra, and United Leather 
Workers v. Herkert, l2(>“» U. S. 457.”. (Emphasis 
ours.) 


And further Hopkins r. United States, 171 U. S. 578, 
592: 

“The contract condemned by the statute is one 
whose direct and immediate effect is a restraint 
upon that kind of trade or commerce which is in¬ 
terstate. ” 

and further 

“There must be some direct and immediate effect 
upon interstate commerce in order to come within 
the act.” (Emphasis ours.) 
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And see United Leather Workers v. Herbert, 265 U. 
S. 45/, 4 /1: 

“This review of the cases makes it clear that the 
mere reduction in the supply of an article to be 
shipped in interstate commerce, by the illegal or 
tortious prevention of its manufacture, is ordi¬ 
narily an indirect and remote obstruction to that 
commerce." (Emphasis ours.) 

In United Leather Workers c. Herbert tl He is cl, 
supra, the Court rejected a claim that the strike there 
involved and carried on through illegal picketing and 
intimidation of workers was in violation of the Anti¬ 
trust Act, despite the fact that 90 << of the output of 
the plant was normally shipped in interstate commerce 
and pointed out that the natural, logical and inevitable 
consequences of the contention there made: 

“* * * will be that everv strike in anv industrv 

• » * 

or even in any single factory will be within the 
Sherman Act and subject to federal jurisdiction, 
provided any appreciable amount of its product 
enters into interstate commerce * * *. We can¬ 
not think that Congress intended any such result 
in the enactment of the Anti-trust Act, or that 
the decisions of this Court warrant such const ruc¬ 
tion.” 

This Court held in that case, at p. 471, that there was 
no such intent as is required to make out a violation 
of the Anti-trust Act nor were the necessary effects 
upon interstate commerce such as: 

“* * * to enable those preventing the manufac¬ 
ture to monopolize supply, control its price, or to 
discriminate as between would-be purchasers.” 

The Court held further, p. 471, that: 

“ * * * the mere reduction in the supply of an 
article to be shipped in interstate commerce by 
illegal or tortious prevention of its manufacture 
is ordinarily an indirect and remote obstruction 
to that commerce.” (Emphasis ours.) 


See also Levering d : Garrigues v. Mot rin, supra, and 
Industrial Association v. United States, supra. 

In the present case the fact that the strike might 
have resulted in a stoppage of transit does not con¬ 
stitute such a direct restraint on interstate commerce 

as to make the strike criminal. Everv strike of anv 

% » 

corporation doing business on an interstate scale nec¬ 
essarily results in a stoppage of transportation. 


o 


Whatever Restraint Exists Is Reasonable And Incidental 
To The Normal Or Lawful Conduct Of Defendants' Business. 


The question of whether whatever restraint might 
have resulted from defendants’ activities was unrea¬ 
sonable or undue has been discussed in connection with 


our argument on the legitimacy of defendants' objects 
in Argument I. supra. The rule is that not all activi¬ 
ties which actuallv restrain commerce are violations of 
the Act. The rule of reasonableness requires that cer¬ 
tain necessary activities incidental to the numerous 
operations of the affairs of either a labor organization 
or of a business cannot be deemed violations of the 
Act. We have shown that the activities involved in the 


present case were a necessary and vital portion of the 
ordinarv business of a labor organization. In Stand- 
ard Oil Company r. United Stales, supra, it was stated: 

“In substance, the propositions urged by the Gov¬ 
ernment are reducible to this: That the language 
of the statute embraces every contract, combina¬ 
tion, etc., in restraint of trade, and hence its text 
leaves no room for the exercise of judgment, but 
simply imposes the plain duty of applying its pro¬ 
hibitions to every case within its literal language. 
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The error involved lies in assuming the matter to 
be decided. This is true because as the acts which 
may come under the classes stated in the first sec¬ 
tion and the restraint of trade to which that sec¬ 
tion applies are not specifically enumerated or de¬ 
fined, it is obvious that judgment must in every 
case be called into play in order to determine 
whether a particular act is embraced within the 
statutory classes, and whether if the act is within 
such classes its nature or effect causes it to be a 
restraint of trade within the intendment of the act. 
To hold to the contrary would require the conclu¬ 
sion either that every contract, act or combination 
of any kind or nature, whether it operated a re¬ 
straint on trade or not was within the statute, and 
thus the statute would be destructive of all right 
to contract or agree or combine in any respect 
whatever as to subjects embraced in interstate 
trade or commerce, * • • 

‘‘If the criterion by which it is to be determined 
in all cases whether every contract, combination, 
etc., is a restraint of trade within the intendment 
of the law, is the direct or indirect effect of the 
acts involved, then of course the rule of reason 
becomes the guide, * # 


4. 


Plaintiff Fails To Show That The Purpose Of The Activity 
Was To Restrain Or Create A Monopoly In Commerce Or 
Trade As Such. There Is No Showing Of An Attempt To 
Grasp The Market. 


The restraint must be in interstate commerce or 
trade qua commerce or trade and not of or to inter¬ 


state commerce or trade. The distinction^ ve^in^^^^ 
portant. The use of the word “in” mustresuTt^ meu^ 


grossing or monopolizing or grasping the mark't as 
distinguished from driving an individual competitor 
out of the field or from stopping or hindering trails- 
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portation in interstate eonnneree. The object of the 
Act was to combat an economic evil—the creation of a 
monopoly or a restraint in a particular trade—a 
monopoly which might possibly result in raising the 
prices to the injury of the public. This view was first 
expressed bv Judge Putnam in United Si atm v. Pat¬ 
terson, 7)5 Fed. GO”) ((’. U. 1). Mass.). In discussing the 
purpose of the Act Judge Putnam stated as foOows: 

“1 think, it is useful to analyze the statute. Sepa¬ 
rating it into parts we have—First, contract in re¬ 
straint of trade; second, combination in restraint 
of trade; and, third, conspiracy in restraint of 
trade. There can be no question that the second 
and third parts, as thus put, receive color from 
the first. Moreover, it is important to note the 
rule that this whole statute must be taken together. 
The second section is limited by its terms to 
monopolies, and evidently has as its basis the cn- 
yrossiny or controlling of the market. The first 
section is undoubtedly in pari materia, and so has 
as its basis the enyrossiny or controlliny of the 
market, or of lines of trade. The sixth section 
also leads in the same direction, because it pro¬ 
vides for the forfeiture of property acquired pur¬ 
suant to the conspiracy. Undoubtedly the word 
‘conspiracy* in that section has reference to the 
same subject-matter as in the first. If the inten¬ 
tion of the statute was that claimed by the United 
States. I think the natural phraseology would hare 
been 'to injure trade.' ‘to restrain trade.' 

“We are now at the point where the paths sepa¬ 
rate. Careless or inapt construction of the statute 
as bearing on this case, while it may seem to create 
but a small divergency here, will, if followed out 
logically, extend into very large fields; because, 
if the proposition made by the United States is 
taken with its full force, the inevitable result will 
be that the federal courts will be compelled to ap¬ 
ply this statute to all attempts to restrain com¬ 
merce a mono the states, or commerce with foreign 
nations, by strikes or boycotts, and by every 
Vuthod of interference by way of violence or in- 
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timidation. It is not to be presumed that Congress 
intended thus to extend the jurisdiction of the 
courts of the United States without very clear lan¬ 
guage. Such language 1 do not iind in the statute. 
Therefore I conclude that there must he alleged 
in the indict ment that there was a purpose to re¬ 
strain trade as implied in the common-law expres¬ 
sion. ‘contract in restraint of trade,' analogous to 
the word 'monopolize' in the second section. J 
think this is the basis of the statute. It must ap¬ 
pear somewhere in the indict meat that there was 
a conspiracy in restraint of trade by engrossing 
or monopolizing or grasping the market, and it is 
not sufficient simply to allege a purpose to drive 
certain competitors out of the field by violence, an¬ 
noyance, intimidation, or otherwise." 


This view was followed by the United States Su¬ 
preme Court in Anderson r. United . States, 171 U. S. 
604. The combination in the Anderson Case consisted 
of stockyard traders who had formed a Livestock Ex¬ 
change and who had prevented all traders not members 
of the Exchange from trading in the stockyards. The 
members of the Exchange were forbidden to deal with 
an operator who was dealing with a trader who was not 
a member of the Exchange. In other words, the trad¬ 
ers had a closed shop agreement and engaged in a boy¬ 
cott. The Court held that because the traders were 
engaged in a service enterprise instead of commerce 
or trade and because no commerce or trade as such was 
monopolized the traders were not under the Sherman 
Anti-trust Act. It was stated by the Court, through 
Mr. Justice Peckham, as follows: 

“It will be remembered that the association does 
no business itself. Those who are members there¬ 
of compete among themselves and with others who 
are not members, for the purchase of the cattle, 
while the association itself has nothing whatever 
to do with transportation nor with fixing the prices 
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for which the cattle may be purchased or there¬ 
after sold. Any yard trader can become a member 
of tlie association upon complying with its condi¬ 
tions of membership, and may remain such as long 
as lie comports himself in accordance with its laws. 
A lessening of the amount of the trade is neither 

the necessary nor direct effect of its formation. 

• • • 

“In the view we take of this case we are not call¬ 
ed upon to decide whether the defendants are or 
are not engaged in interstate commerce, because 
if it be conceded they are so engaged, the agree¬ 
ment as evidenced by the by-laws is not one in re¬ 
straint of that trade, nor is there any combination 
to monopolize or attempt to monopolize such trade 
within the meaning of the act. 

“It has already been stated in the Hopkins Case. 
above mentioned, that in order to come within the 
provisions of the statute the direct effect of an 
agreement or combination must be in restraint of 
that trade or commerce which is among the sev¬ 
eral states, or with foreign nations. Where the 
subject-matter of the agreement does not directly 
relate to and act upon and embrace interstate com- 
tnerce. and where the undisputed facts clearly show 
that the purpose of the agreement was not to regu¬ 
late. obstruct or restrain that commerce . but that 
it was entered into with the object of properly and 
fairly regulating the transaction of the business 
in which the parties to the agreement were engag¬ 
ed, such agreement will be upheld as not within the 
statute, where it can be seen that the character and 
terms of the agreement are well calculated to at¬ 
tain the purpose for which it was formed, and 
where the effect of its formation and enforcement 
upon interstate trade or commerce is in any (went 
but indirect and incidental, and not its purpose or 
object. * Otherwise, there is scarcelv anv agree- 
rnent among men which has interstate or foreign 
commerce for its subject that may not remotely be 
said to, in some obscure way. affect that commerce 
and to be therefore void. .We think, within the 
plain and obvious construction to he placed upon 
the act. and following the rules in this regard al- 
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ready laid down in the cases heretofore decided in 
this court . we must hold the agreement under con¬ 
sideration in this suit to lie valid.”' 

'Pile Anderson Case, supra. was predicated on the 
Jloph'ins Case —(Hopkins vs. United States. 171 XT. !S. 
’>78). In that case the same sort of a closed shop 
agreement existed among* traders in Kansas City but 
in addition these traders acted directly as agents lor 
shippers of cattle. The Court said: 

“* * * (’barges for the transportation of cattle 
between different states are charges for doing 
something which is one of the forms of and which 
itself constitutes interstate trade or commerce, 
while charges or commissions based upon serv¬ 
ices performed for the owner in effecting the sale 

of the cattle are not directlv connected with, as 

% 

forming a part of, interstate commerce, although 
the cattle may have come from another state. 
Charges for services of this nature do not imme¬ 
diately touch or act upon nor do they directly 
affect the subject of the transportation. Indirect¬ 
ly and as an incident, they may enhance the cost 
to the owner of the cattle in findiny a mark< t. or 
they may a-dd- to the price paid by a purchaser, but 
they are not charyes which are directly laid upon 
the article in the course of transportation, and 
which are charyes u/ton the commerce itself; they 
are charges for the facilities given or provided the 
owner in the course of the movement from the 
home situs of the article to the place and point 
where it is sold. * 

The defendants in the present case are, of course, 
not themselves engaged in the business of baking cakes 
for sale. Neither were their activities designed to ef¬ 
fect a monopoly in the sale of these cakes, either for 
themselves or for someone else. Certainly there was 
no restraint in commerce or trade which would or 


might prejudice the public interest. The Sherman Act 
is designed to protect the public against general re¬ 
straints of trade and not particular individuals who 

mav suffer from a rule of trade which mav restrain 
» • 

them in their trade but does not injuriously affect the 
public at large. This brings us to the fifth criteria. 


5. 


Plaintiff Has Failed To Show The Necessary Essential 
Element Of Injury Or Prejudice To The Public. 

The restraint must prejudice public interest and it 
must be shown that the public interest was in fact or 
was likely to be adversely affected by the practices 
in question. This rule is all the more applicable in 
actions for triple damages. 

The Sherman Anti-trust Act is primarily an Act 
designed to protect the public from abuses in a com¬ 
mercial world. The then prevalent practice of creat¬ 
ing monopolies which would dictate prices to the preju¬ 
dice of the public and the practice of combining or 
conspiring with commercial competitors so as to with¬ 
draw from the public the advantages of free compe¬ 
tition were the evils which Congress sought to rem- 
edv. The primarv element of anv violation of the 
Sherman Act is injury to the public. As seen in the 
decision of Judge Putnam in the Patterson case, supra, 
the statute dealt with injuries to the public and not 
with injuries to the individuals. At common law 
“agreements in restraint of trade” had a specialized 
meaning. Such agreements were illegal because they 
violated public policy. Actions for damages because 
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of sucli agreements differed greatly from actions for 
damages because of a conspiracy to injure a particu¬ 
lar person in his property, trade or occupation. The 
entire anti-trust statute is a monopoly statute and 
only such cases as have a tendency to monopolize trade 
can come within its purview. A combination or con¬ 
spiracy directed only against a particular individual 
which does not likewise injure the public is not a com¬ 
bination in restraint of trade in violation of the anti¬ 
trust laws. The evil which Congress sought to put an 
end to was a public economic evil. The statute was 
not one intended to redress private wrongs. As stated 
by the Supreme Court in Nash r. United States, 229 
T. S. 373, 

“* * * only such contracts ami combinations are 
within the act as, by reason of intent nr the in¬ 
herent nature of the contemplated acts, prejudice 
the public interests by unduly restricting compe¬ 
tition or unduly obstructing the course of trade*’; 
(emphasis ours). 

And as stated by Justice Brewer in the Northern 
Securitii s Case, 193 U. S. 197: 

“* * * That act, as appears from its title, was 
leveled at only ‘unlawful restraints and monop¬ 
olies'. Congress did not intend to reach and de- 
strov those minor contracts in partial restraint of 
trade which the long course of decisions at com¬ 
mon law had affirmed were reasonable and ought 
to be upheld. The purpose rather was to place 
a statutory prohibition, with prescribed penal¬ 
ties and remedies, upon those contracts which 
were in direct restraint of trade, unreasonable, 
and against public policy. Whenever a departure 
from common-law rides and definitions is claimed, 
the purpose to make the departure should be clear¬ 
ly shown. Such a purpose does not appear, and 
such a departure was not intended.” 
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jPlaintiff evidently proceeds under the theory that 
tli<!? Sherman Act is designed to give it aid and com¬ 
fort in every case where its private trade may be in¬ 
jured even though it can show no injury to the pub¬ 
lic at large. The very fact that triple damages are 
awarded shows that the remedy is punitive rather than 
compensatory and that the purpose is to redress indi¬ 
viduals who have been incidentally injured by a com¬ 
bination whose affect was to injure the public and at 
the same time to punish tin* combination. 


The law is clear that in a suit for triple damages it 
is incumbent upon the plaintiff to make the following 
specific allegations or declarations: 


(1) That the alleged practice or violation of the 
Sherman Act seriously prejudiced public interest; and 

(2) That the alleged violation substantially lessen¬ 
ed competition in the community or area; or 


(3) That the practice created a monopoly in the 
area or community. 

It is only when a violation or an attempted violation 
of the Sherman Anti-trust Act has injured the public, 
which, as we have seen, it was the primary purpose of 
the Act to prevent, that an individual who was inci¬ 
dentally damaged can complain. The following extracts 
from a leading case on the subject, (Urn Core Coal 
Company v. Dickman Fuel Co.. 72 Fed. (2d) 885 (1934) 
illustrate the reasoning of the Circuit and Supreme 
Courts: 

“* * * We think it quite unreasonable to conclude 
that it was the intention of Congress in providing 
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for three-fold damages in a civil suit for violation 
of the Anti-trust Act to have intended to thereby 
give to a plaintiff in a east* of this kind three-fold 
damages in addition to those given by the trade 
mark law, merely on the allegation that the regis¬ 
tration was in furtherance of a conspiracy to vio¬ 
late the Anti-trust Act. See Keogh v. C. & X. 
W. Kwy. Co., 2GU l\ S. 17G, 1(12, 4J> S. Ct. 47, 67 
L. Kd. IN*'. Such a construction would necessarily 
extend the scope of the latter Act to cases beyond 
its fair import and make it impossible to convert 

almost anv and everv trade mark controversv into 
• • • 

a civil suit under the Sherman Act. It is well 
known that the main purpose of the Anti-trust Act 
was to protect the public from monopolies and 
restraint of trade and the individual right of ac¬ 
tion was but incidental and subordinate. This was 
well expressed by Mr. Chief .Justice White in 
Wilder Mfg. Co. v. Corn Products Co., 2-»(> C. S. 
1G7, 174, .‘lb S. T. .’>98, 401. a!) L. Kd. .720, Ann. Cas. 
191GA, 118, in tlie following language: 

‘In other words, founded upon broad concep¬ 
tions ol public policy, the prohibitions of the 
statute were enacted to prevent not tin- mere 
injur// to an individual which would arise from 
the doing of the prohibited acts, but the horn/ to 
the general public which /could b< occasioned bp 
the ceils which it teas contemplated would be 
prevented. and hence not only the prohibitions 
of the statute, but the remedies which it pro¬ 
vided, wen* eo-oxtonsive with such conceptions. 
“ Thus, the declaration to be pood must show not 
only damages sustained bp the indi val ual plain¬ 
tiff but e/'e/i more im port anti p a violation of public 
ripl/ts prohibited bp the Act. It is not sufficient 
that the declaration shows merelg a pood cause of 
action at common law. As was said by the Su¬ 
preme Court in the Blumenstock Case, supra: 

‘In order to maintain a suit under this act the 
complaint must state a substantial case arising 
thereunder. The action is wholly statutory, and 
can only be brought in a District Court of the 
United States, and it is essential to the jurisdic- 
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tion of tlio court in such cases that a substantial 
cause of action within the statute be set up.’ ” 

The case further held that public interest was not in¬ 
volved unless the restraint in interstate trade was sub¬ 
stantial in amount. Other and more recent cases are 
the following: 

Abouaf vs. ,1. 1). <£• A. Spreckles Co.. 2(5 Fed. Sup}). 

District Court, Calif. 1939; Arthur c. Kraft 
Phoenix ('hecse Co.. 2(i Fed. Supp. 824, District Court 
Maryland 1937. 

By no stretch of the imagination can the complaint 
be said to make the necessary declarations or allega¬ 
tions, as set forth above. The whole gravamen of the 
complaint is that the alleged illegal actions of the de¬ 
fendants resulted in damage to the plaintiff. Xo where 
is it indicated or even claimed that anv damage to the 
public was caused or even threatened by defendants' 
alleged illegal activities. 

A case particularly in point is that of Loader r. A per 
Hosiery Company , (C. C. A 3rd, Xov. 29, 1939), 108 
Fed. (2d) 71. In that case, where the entire produc¬ 
tion of a hosiery manufacturing plant was curtailed 
by a sit-down strike of employees, the Court decided 
that there was no substantial bearing on commerce as 
a whole, that prices and competitors were not affected, 
and that the consumers were unharmed by the stoppage 
of production of a single producer. This was held not¬ 
withstanding that, as said in the opinion, (p. 74): “At 
the time of the seizure the Apex Company had on hand 
approximately 134,000 dozens of finished hosiery ready 
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for shipment against unfilled orders, eighty per cent of 
which were from customers outside the State of Penn¬ 
sylvania.” Nevertheless, no violation was adjudged 
and judgment was directed to be entered for the union 
strikers, in an action brought by the producer for treble 
damages under the Clayton Act. The Court stated at 
108 Fed. (2d). 1. c. 70: 

“The interruption of production incurred by the 
appellee through the acts of the appellants had 
small effect upon interstate commerce. The com¬ 
bination was not such that by reason of the intent 
of the conspirators or the inherent nature of their 
acts public interest was prejudiced btj unduly re¬ 
strict in y cum petition or obstructing trade. Ap¬ 
palachian Coals, 1 ne., supra, Nash v. United 
States, supra." (Emphasis ours.) 

Plaintiff may attempt to find the necessary effect 
on public interest by its statement that the cakes ship¬ 
ped in from Philadelphia constituted a certain per¬ 
cent of similar cakes sold bv other bakeries in the 

« 

District, ($26,000 out of $1,004,000). No actual re¬ 
straint could be involved in such circumstances. Such 
restraint, as is stated by the Supreme Court in Indus¬ 
trial Association r. United States, 208 U. S. 08: 

“is so insignificant as to call for the application 
of the maxim, de minimis non curat lex. To ex¬ 
tend a statute intended to reach and suppress real 
interferences with the free flow of commerce 
among the states, to a situation so equivocal and 
so lacking in substance, would be to cast doubt 
upon the serious purpose with which it was fram¬ 
ed.” 

Under the rule, as laid down by the Supreme Court, 
there could be no price fixing unless the control of 
the supply was sufficiently substantial. Thus, for ex¬ 
ample in Appalachian Coals. Ivc. r. United States, 28S 
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U. S. 344, the Court, after considering the chaotic 
conditions in the coal industry in that area, which led 
to the formation of the combination, held that there 
was no violation of the Sherman Act because the 
amount of coal controlled by the combination rep¬ 
resented but Y2 r /c of the coal entering into the inter¬ 
state market east of the Mississippi. Since "ample 
competitii'e opportunities” existed in the interstate 
market, the Court held that there was no violation. 

In V. S. r. Patten, 22(j U. S. 525, the conspiracy was 
aimed at securing control of the total available cotton 
supply for the purpose of enhancing tile price of all 

buvers in everv market in the countrv. 

• • • 

As we have seen, the conspiracy in Loetve v. Lawlor, 
208 V. S. 274, was aimed at control of all the manufac¬ 
turing establishments in the United States, and at the 
time of the institution of the secondary boycott against 
the plaintiff, the conspiracy had been successful in 
securing control (as the Court viewed it) of 70 of the 
82 manufacturers in the country. The amount of the 
hats involved in the conspiracy in that case was really 
the entire field of manufactured hats. 

In the Stonecutters Case, the Court said: 

“The present combination deliberately adopted a 

course of conduct which directlv and substantiallv 

• • 

curtailed or threatened thus to curtail the natural 
flow in interstate commerce of a eery la rye pro¬ 
portion of the buildiny limestone production of the. 
entire country to the gravely probable disadvan¬ 
tage of producers, purchasers and the public; and 
it must be held to be a combination in undue and 
unreasonable restraint of such commerce within 
the meaning of the Anti-trust Act as interpreted 
by this court.” (Emphasis ours.) 
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In Local 167 v. U. S. f 293, tlie Court found that the 
conspiracy dominated the entire industry and that the 
conspiracy 

“was not for a temporary purpose hut to domi¬ 
nate a great and permanent business.** 

In r. S. v. Drhns, 272 V. S. 549, the combination con¬ 
trolled the entire Chicago market, and excluded from 
entry into that market comjxUitors from states other 
than Illinois. 

In Standard Oil Company v. I'. S 283 U. S. 103, 109, 
the Court said: 

“Thus it appears that no monopoly of any kind, 
or restraint of interstate commerce, has been ef¬ 
fected either by means of the contracts or in some 
other way. In the absence of proof that the 
primary defendants had such control of the en¬ 
tire industry as would make effective the alleged 
domination of a part, it is difficult to see how 
they could by agreeing upon royalty rates con¬ 
trol either the price or the supply of the gasoline, 
or otherwise restrain competition.” (Emphasis 
ours.) 

In Glen Coal Co. r. Dickenson Find Co.. 72 F. (2d) 
885, CCA 4th, the Court, in commenting on the First 
Coronado Coal Case , said: 

“That an alleged conspiracy to support the pro¬ 
duction of five thousand tons a week in a national 
production of between ten million to fifteen mil¬ 
lion tons, of a production in the particular district 
of 150 thousand tons per week, was too negligible 
an amount to have any appreciable effect upon 
the interstate price of coal. Other cases holding 
that the public interest is not in col red unless the 
restraint of interstate commerce is substantial in- 
amount are * m * (citing many cases).” 

The plaintiff, in its brief, relies upon Steers vs. V. 
S., 192 F. 1 (1911): Patterson r. U. S.. 222 F. 599 
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(1915); and O'Brien v. C. S., 290 F. 185 (1923), in sup¬ 
port of its contention that the amount of the com¬ 
modity involved is immaterial. 


The Steers Case involved a conspiracy or combina¬ 
tion to control the tobacco supply in the entire area 
i’or the purpose of fixing its price and the interference 
of the shipment of four hogsheads of tobacco was 
merely the overt act in aid of the conspiracy. 


The O'Brie)t Case relies upon the Steers Case, and 
was decided by the same Circuit Court of Appeals, 
despite the fact that the cases were entirely differ¬ 
ent. In that case, the Court held that the interference 
with the shipment of one steel billet actually in transit 
was sufficient to make out a conspiracy in restraint of 
trade or commerce under the Sherman Act. The Court 
did not consider the question of control of supply or 
price fixing, but merely relied upon its former decision 
in the Steers Case. It is respectfully submitted that the 
O'Brien Case is in error. 


It is submitted that plaintiff's complaint and open¬ 
ing statement has failed completely to show (1) an 
intent (2) to directly exert (3) unreasonable and undue 
(4) restraint in interstate commerce or trade (5) to the 
prejudice of the public interest. 

III. 

The Sherman Anti-Trust Act was never intended to 
include the activities of labor unions and does not ap¬ 
ply to defendants in this case. 

Defendants’ final contention is that the Sherman 
Anti-trust Act was never intended to and does not by 
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its terms include the activities of labor unions. This 
argument, which recognizes that the Supreme Court 
of the United States has decided contrary to our con¬ 
tention in Loner rs. Lawlor. supra , and Duplex Print¬ 
ing Co. v. Deni up. supra, is made in the light of what 
has been revealed in studies made subsequent to these 
decisions of the legislative history of the Sherman Act 
and of the legal significance which must be attached 
to the terms employed in that Act. We will not at¬ 
tempt in this brief to analyze this history, or to analyze 
the language of the Sherman Act, or to analyze the 
better reasoned cases under the Sherman Act prior 
to the passage of the Clayton Act. We feel that de¬ 
fendants* activities clearly come within the exemp¬ 
tions of both Section (> and Section 20 of the Clayton 
Act, or failing in that, these activities do not consti¬ 
tute a violation of the Sherman Act, and that this 
case can be decided on either of those theories. For 


that reason we shall not burden the Court with the 
lengthy analysis necessary for a complete exposi¬ 
tion of this argument, but refer the Court to the fol¬ 
lowing three authoritative studies, all of which com¬ 
pletely support our argument: 

Edward Berman, Labor and the Sherman Act, 
(1930): 

Frankfurter and Green, The Labor Injunc¬ 
tion, (1930); 

The Sherman Act and Labor Disputes, 39 Col¬ 
umbia Law Review, 1283-1337, 40 Columbia 
Law Review, 14-51 (1939-1940). 


We refer the Court in particular to the last study— 
The Sherman Act and Labor Disputes—where an ex¬ 
haustive analysis is made of the history and language 

• * o o 
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of the Sherman Act and of the decisions construing 
it. This is the most scholarly treatise on that subject 
ever brought to the attention of the writer of this brief. 
It is an excellent piece of work and deserves study 
by all dealing with the problem. 

These studies, particularly the last, establish de- 

linitelv and conclusivelv that: 

* • 

(1) When the Supreme Court was first asked to 
consider the question of the applicability of the Act 
to labor activities it was presented with a garbled and 
incorrect version of the congressional debates on the 
question. The debates referred to the Court and on 
which it relied in making its decision were made in 
reference to an entirely different Act from that finally 
passed: The Sherman Act as finally drafted by Sena¬ 
tor Hoar proceeded upon an entirely different theory 
from the first Act proposed by Senator Sherman, and 
in the discussions accompanying the second Act it was 
assumed bv all of the legislators that tiie Act did not 
include labor organizations. 


(-) 'l’lie language of the Act itself indicates conclu¬ 
sively that it was never intended to apply to the ordi- 
narv everv dav activities of labor organizations, even 
though such activities resulted in a restraint of com¬ 
merce. Congress had in mind the removal of an eco¬ 
nomic evil resulting from monopolies or restraints in 
trade or commerce by persons themselves engaged in 
trade and commerce. It is only when labor organiza¬ 
tions themselves are engaged in trade or commerce, 
as the buying and selling of goods, that they could be 
considered under the Act. 
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(3) The Sherman Act did not intend to make il¬ 
legal every combination or contract in restraint of 
trade, but only such contracts, combinations or con¬ 
spiracies in restraint of trade as were illegal at common 
law at the time such Act was passed. 

(4) A study of the common law indicates conclu¬ 
sively that no labor disputes or activities of labor 
organizations were ever considered in restraint of 
trade. Common law restrictions affected trade mo¬ 
nopolies hut not labor disputes. 

The final conclusion reached in ‘‘The Sherman Act 
and Labor Disputes'* is stated in the following lan¬ 
guage : 

“It follows as a necessary result of our entire in¬ 
quiry that both, upon an independent examination 
into the meaning of the language of the Sherman 
Act as interpreted by the application of familial 
canons of statutory interpretation, and upon an 
application to that Act of the interpretation finally 
placed upon it by the United States Supreme Court 
in its most carefully reasoned opinions prior to 
the adoption of the Clayton Act, the ordinary la¬ 
bor dispute is not within the purview of the Sher¬ 
man Act" (40 Columbia Law Review at page 51). 

Conclusion. 

In the United States today there are between ten and 
twelve million unemployed workers. This deplorable 
condition has existed for almost ten years. Labor has 
learned through bitter experience that, beyond the 
securing of better wages, beyond the securing of bet¬ 
ter hours, and even beyond the securing of beneficial 
collective bargaining contracts, lies the necessity for 


obtaining and securing work. During the last decade 
a primary function of labor organizations has con¬ 
sisted in the securing of jobs for its members. A union 
can offer no more attractive prospect to prospective 
members, and it can afford no better service to present 
members, than to be able to say to them that it can put 
them to work if their jobs are lost. The security of em¬ 
ployment is on too tenuous a basis to permit the relaxa¬ 
tion of Labor's efforts to obtain for union members all 
possible work in the community. Today, or perhaps 
tomorrow, another establishment may be closed down 
and its employees thrown out of work. These employees 
have learned to turn to their union for assistance in 
their distress. For this Court or any other court to 
'construe the Sherman Act to prohibit peaceful activi¬ 
ties of labor organizations designed to obtain employ¬ 
ment and means of a livelihood for their members 
would strike at the very heart of Labor. 

We can close this brief with no better words than 
those wisely stated by the Court of Appeals of the 
State of Xew York in Stillwell Theatre Corporation r. 
Kaplan, 259 X. Y. 405: 

“The Court of Appeals has for many years 
been disposed to leave the parties to peaceful labor 
disputes unmolested when economic rather than 
legal questions were involved. r l'he employer, if 
threatened in his business life by the violence of 
the unions or by other wrongful acts might have 
the aid of tiie court to preserve himself from dam¬ 
age threatened by recourse to unlawful means, but 
the right of the workmen to organize to better their 
condition has been fully recognized. The fact that 
such action may result in incidental injury to the 
employer does not in itself constitute a justifica¬ 
tion for issuing an injunction against such acts. 
The interests of capital and labor are at times in- 
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imical and the courts may not decide controversies 
between the parties so long as neither resorts to 
violence, deceit or misrepresentation to bring 
about desired results. (National Protective Assn, 
v. Gumming, 170 X. V. 315; Paine Lumber Go. v. 
Neal, 244 U. S. 459, 471; Bossert v. Dhuv, 221 X. 
V. 342.) Acts must be legal but they may be legal 
or illegal according to circumstances. # * * 

“It is not within the province of the courts to 
restrain conduct which is within the allowable 
area of economic conflict." 


Dated: May 2, 1940. 


Respectfully submitted, 

JOSEPH A. PADWAY, 

HERBERT S. THATCHER, 

JOHN KEANE, 

Attorneys for the Defendants-Appellees, 
736 Bowen Building, 

Washington, D. C. 
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United States Court of Appeals for the 
District of Columbia 

January Term, 1940. 

No. 760S. 

GUNDERSHEIMER’S INCORPORATED, 

A Corporation, 
Plaintiff-Appellant, 
vs. 

BAKERY AND CONFECTIONERY WORKERS' 
INTERNATIONAL UNION OF AMERICA, An 
Association, et al ., 

Defendants-Appellees. 

Appeal from the District Court of tiie United States 
for the District of Columbia. 


SUPPLEMENTAL BRIEF OF DEFENDANTS- 

APPELLEES. 


Subsequent to the writing and submission of Appel¬ 
lees’ (Defendants’) principal brief herein, the Su¬ 
preme Court of the United States decided the case of 
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Apex Hosiery Company v. William Leader, et al. 
(May 27, 1940). 

This decision, involving the applicability of the 
Sherman Act to labor activities, is the most carefully 
considered case on that subject thus far rendered by 
the Supreme Court, and is entirely decisive of the is¬ 
sues now before this Court. In this decision, the Su¬ 
preme Court inquired deeply into the history and pur¬ 
pose of the Sherman Act. It arrived at the conclusion 
that the Act condemned only such activities, whether 
carried on by capital or labor, which sought “any form 
of market control of a commodity, such as to ‘monopo¬ 
lize the supply, control its price, or discriminate be¬ 
tween its would-be purchasers.’ ” The Court held that 
an unlawful “sit-down” strike for a closed shop, which 
directly interfered with the employer’s interstate ship¬ 
ments, and which was intended so to interfere, was not 
a violation of the Sherman Act. 

Appellees’ arguments set forth under Part II of 
their principal brief find complete and conclusive sup¬ 
port in various conclusions arrived at by the Supreme 
Court in the Apex decision. The thesis advanced by 
defendants-appellees—that they were not in commer¬ 
cial competition with the plaintiffs, and their activities 
did not involve or constitute a restraint on competi¬ 
tion, so as to permit defendants to control bakery 
prices in the market to the injury of the public, and 
that accordingly the Sherman Act did not apply—con¬ 
stitutes precisely the reason for the Supreme Court’s 
refusal to apply the Act to the sit-down strikers in the 
Apex case. 
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Appellees’ brief need consist of no more than this 
decision. The Supreme Court, after finding that the 
sit-down strikers could not claim the exemption of 
either Section (5 or Section 2d of the Clayton Act be¬ 
cause of the unlawfulness of their action in seizing the 
property of the employer (there is, of course, no such 
element of unlawfulness in the means employed by de¬ 
fendants in the present case to carry out their objec¬ 
tives), then considered whether the strike for a closed- 
shop or all-union contract violated the provisions of 
the Sherman Act. The effect of the activities of the 
defendants in the Apex case on interstate commerce, 
to use the Court’s own language, was this: 

“For more than three months, by reason of re¬ 
spondents' acts, manufacture was suspended at 
petitioner's plant and the How of petitioner's 
product into interstate commerce was stopped. 
When the plant was seized there was on hand 
130,000 dozen pairs of finished hosiery, of a value 
of about $800,000, ready for shipment on unfilled 
orders, 80 per cent of which were to be shipped to 
points outside the state. Shipment was prevented 
by the occupation of the factory by the strikers. 
Three times in the course of the strike respond¬ 
ents refused requests made by petitioner to be al¬ 
lowed to remove the merchandise for the purpose 
of shipment in filling the orders.” 

Here, admittedly, was an immediate, an important, 
and a direct effect on interstate transportation, caused 
by the action of the striking employees—an effect far 
more substantial and direct than any which is alleged, 
or could be alleged, in respect to the movement in com¬ 
merce of plaintiff’s bakery products in the present 
case. The Court, however, pointed out at the outset 
of its decision that not all activities affecting commerce 
were subject to the prohibitions of the Sherman Act, 
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and that the Act was not concerned with the move¬ 
ment, as such, of goods in commerce, and was not 
passed for the purpose of policing interstate trans¬ 
portation. As stated by the Court: 

“But the Sherman Act admittedly does not con¬ 
demn all combinations and conspiracies which in¬ 
terrupt interstate transportation. . . . it is 

equally plain that this Court has never thought 
the Act to apply to all labor union activities af¬ 
fecting interstate commerce. . . . The legisla¬ 
tive history of the Sherman Act as well as the 
decisions of this Court interpreting it, show that 
it was not aimed at policing interstate transporta¬ 
tion of movement of goods and property." 


Rather, the specific evil which Congress desired to 
eliminate was an evil far removed from the ordinary 
activities of labor organizations. The evil was one 
arising from the formation of combinations of capital 
in the form of trusts or otherwise, resulting in the 
control of the market, and the control of prices un¬ 
affected by competition, to the detriment of the con¬ 
suming public. In the nature of things, labor organi¬ 
zations are ordinarily not responsible for such an evil, 
and it is only when labor organizations engage in some 
extraordinarv or ultra vires activitv bv which thev 

% • • k 

attempt to compete commercially in the sale of a 
product, or are in conspiracy with, or are the tool of, 
others engaged in business competition, that they 
might be said to come under the Act. 

As stated by the Court (and here we come to the 
very heart of the decision): 

“In 1890 when the Sherman Act was adopted 
there were only a few federal statutes imposing 
penalties for obstructing or misusing interstate 
transportation. "With an expanding commerce, 
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many others have since been enacted safeguarding 
transportation in interstate commerce as the need 
was seen, including statutes declaring conspiracies 
to interfere or actual interference with interstate 
commerce by violence or threats of violence to be 
felonies. It was another and quite a different 
evil at which the Sherman Act was aimed. It was 
enacted in the era of ‘trusts’ and of ‘combina¬ 
tions’ of businesses and of capital organized and 
directed to control of the market by suppression 
of competition in the marketing of goods and 
services, the monopolistic tendency of which had 
become a matter of public concern. The end 
sought was the prevention of restraints to free 
competition in business and commercial trans¬ 
actions which tended to restrict production, raise 
prices or otherwise control the market to the detri¬ 
ment of purchasers or consumers of goods and 
services, all of which had come to be regarded as 
a special form of public injury.** (Emphasis sup¬ 
plied.) 

Xote the emphasis on the fact that the wrongdoer 
must, himself, be engaged in commercial competition. 
Xote the emphasis on the conditions precedent to lia¬ 
bility that the purpose must be to control prices, and 
that injury must result to the consuming public. These 
elements are far from being present in the activities 
of the defendants in the instant case designed to pre¬ 
vent the baking of bakery products by other than 
members of the defendant unions. 

Elaborating on this point, the Court then pointed 
out that in all Sherman Act cases, where the Act was 
found to apply, there existed “some form of restraint 
of commercial competition.” The Court expressly 
stated that 

“. . .in general, restraints upon competition 
have been condemned only when their purpose or 
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effeci teas to raise or fix the market price. It is 
in this sense that it is said that the restraint, ac¬ 
tual or intended, prohibited by the Sherman Act 
are only those which are so substantial as to af¬ 
fect market prices. Restraints on competition or 
on the course of trade in the merchandising of 
articles moving in interstate commerce is not 
enough, unless the restraint is shown to hare or is 
intended to hare an effect upon prices in the mar¬ 
ket or otherwise to deprive purchasers or con¬ 
sumers of the advantages which they derive from 
free competition (Emphasis supplied.) 


Note here the insistence on a restraint so substan¬ 
tial as to actually affect market prices. Note, again, 
the insistence of an injury to the consuming public, as 
distinguished from injury to some individual opera¬ 
tor, as to the Bakery in the instant case. Xo such re¬ 
straint, and no such effect is alleged, or could be al¬ 
leged, concerning the activities of defendants in re¬ 
gard to the baking of a certain species of small cakes. 

The Court set forth examples of that type of ac¬ 
tivity which the framers of the Sherman Act intended 
to condemn, as follows: 

“The common law doctrines relating to contracts 
and combinations in restraint of trade were well 
understood long before the enactment of the Sher¬ 
man law. Thev were contracts for the restriction 
or suppression of competition in the market, 
agreements to fix prices, divide marketing terri¬ 
tories, apportion customers, restrict production 
and the like practices, which tend to raise prices 
or otherwise take from buyers or consumers the 
advantages which accrue to them from free com¬ 
petition in the market. Such contracts were 
deemed illegal and were unenforcible at common 
law. But the resulting restraints of trade were 
not penalized and gave rise to no actionable 
wrong. Certain classes of restraints were not 
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outlawed when deemed reasonable, usually be¬ 
cause they served to preserve or protect legiti¬ 
mate interests, previously existing, of one or more 
parties to the contract.” 

# # * # * 

‘"In enacting the Sherman law thev took over that 
concept by condemning such restraints wherever 
they occur in or affect commerce between the 
states. They extended the condemnation of the 
statute to restraints effected by any combination 
in the form of trust or otherwise, or conspiracy, 
as well as by contract or agreement, having those 
effects on the competitive system and on purchas¬ 
ers and consumers of goods or services which 
were characteristic of restraints deemed illegal at 
common law, and they gave both private and pub¬ 
lic remedies for the injuries flowing from such re¬ 
straints.” 


The activities of defendants in the present case, 
having no relation to any type of commercial competi¬ 
tion, do not bear even an analogy to the activities 
which it was the purpose of the Sherman Act to con¬ 
demn. 

After formulating the conclusions as aforestated, the 
Court then proceded to relate these conclusions to the 
facts before it. The Court stated in this respect, as 
follows : 

“The question remains whether the effect of the 
combination or conspiracy among respondents 
was a restraint of trade within the meaning of 
the Sherman Act. This is not a case of a labor 
organization being used by combinations of those 
engaged in an industry as the means or instru¬ 
ment for suppressing competition or fixing prices. 
See United States v. Brims , 272 IT. S. 549; Local 
167 vs. United States, 291 U. S. 293. Here it is 
plain that the combination or conspiracy did not 
have as its purpose restraint upon competition in 


s 


the market for petitioner’s product. Its object 
was to compel petitioner to accede to the union 
demands and an effect of it, in consequence of the 
strikers’ tortious acts, was the prevention of the 
removal of petitioner’s product for interstate 
shipment. So far as appears the delay of these 
shipments was not intended to have and had no 
effect on prices of hosiery in the market, and so 
were in that respect no more a restraint forbidden 
by the Sherman Act than the restriction upon 
competition and the course of trade held lawful in 
Appalachian Coals, Inc. r. United States, supra. 
because notwithstanding its effect upon the mar¬ 
keting of the coal it nevertheless was not intended 
to and did not affect market price.” 

• • # * # 

“Strikes or agreements not to work, entered into 
by laborers to compel employers to yield to their 
demands, may restrict to some extent the power 
of employers who are parties to the dispute to 
compete in the market with those not subject to 
such demands. But under the doctrine applied to 
non-labor cases, the mere fact of such restrictions 
on competition does not in itself bring the parties 
to the agreement within the condemnation of the 
Sherman Act. Appalachian Coals. Inc. r. United 
States, supra. 360. Furthermore, successful union 
activity, as for example consummation of a wage 
agreement with employers, may have some influ¬ 
ence on price competition by eliminating that part 
of such competition which is based on differences 
in labor standards. Since, in order to render a 
labor combination effective it must eliminate the 
competition from non-union made goods , see 
American Steel Foundries v. Tri-City Central 
Trades Council. 257 U. S. 184, 209, an elimination 
of price competition based on differences in labor 
standards is the objective of any national labor 
organization. But this effect on competition has 
not been considered to be the kind of curtailment 
of price competition prohibited by the Sherman 
Act. See Levering & G. Co. v. Morrin. supra; cf. 
American Foundries case, supra, 209; Window 
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Glass Manufacturers v. United States, 2G3 U. S. 
403. And in any case, the restraint here is, as ice 
have seen, of a different kind and has not been 
shown to hare any actual or intended effect on 
price or price com petition/' (Emphasis supplied.) 

The foregoing language is completely decisive of the 
present case. In the Apex decision, the Supreme Court 
has expounded, clearly and explicitly, the very limited 
application which the Sherman Act has to activities of 
labor organizations. When, as in the present case, the 
object of the strike is to compel the employer to ac¬ 
cede to the employees’ demands that the bakery do its 
own baking, so as to give employment to members of 
the union; when, as here, the defendants are not, them¬ 
selves, engaged in any commercial activity, let alone 
any species of commercial competition with plaintiff’s 
bakery; where, as here, it is not alleged, nor could it 
be alleged, that defendants are being used as a tool 
or instrument whereby others engaged in commercial 
competition seek to suppress competition in the bakery 
field; when, as here, the defendants’ activities, even if 
carried to a successful conclusion, do not permit de¬ 
fendants to monopolize the supply of bakery products 
or to control the price of such products on the market, 
or to discriminate between would-be purchasers of such 
products; when, as here, no injury to the consuming 
public is alleged or could be alleged; then the Sherman 
Act can have no possible application. Even though 
defendants’ activities did not fall within the express 
exemptions of the Clayton Act (we insist, of course, 
that they do), nevertheless, these activities do not re¬ 
sult in and do not contemplate the type of injury which 
can give rise to a cause of action under the Sherman 
Act. The Apex decision has finally and conclusively 
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settled this point in favor of the contentions appellees 
have advanced in Part II of their brief. As stated in 
Justice Stone's summary toward the end of the deci- 
, sion, 

i 

“These cases show that activities of labor or¬ 
ganizations not immunized by the Clayton Act 
are not necessarily violations of the Sherman Act. 
Underlying and implicit in all of them is recog¬ 
nition that the Sherman Act teas not enacted to 
police interstate transportation , or to afford a 
remedy for wrongs . which are actionable under 
state hue, and result from combinations and con¬ 
spiracies which fall short, both in their purpose 
and effect. of ang form of market control of a 
commodity. such as to ' monopolize the supply . con¬ 
trol its price . or discriminate between its would-be 
purchasers.' " (Emphasis supplied.) 

Plaintiffs may attempt to draw a distinction between 
the restraints in interstate competition and restraints 
on competition in the District of Columbia. In so far 
as the application of the Sherman Act is concerned, 
there is no such distinction—a similar evil was inter¬ 
dicted in both. In both cases, the restraint must have 
been similar in nature to the restraints mentioned 
above and must result in a form of market control of 
a commodity, which permits control of prices. The 
only reason for the use of “interstate commerce” in 
that portion of the Sherman Act not dealing with the 
District of Columbia is to give constitutional authority 
for the legislation. This is clearly pointed out by the 
Supreme Court in the Apex case when it states, as 
follows: 

“The end sought was the prevention of restraints 
to free competition in business and commercial 
transactions which tended to restrict production, 
raise prices or otherwise control the market to 
the detriment of purchasers or consumers of 
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goods and services, all of which had come to be 
regarded as a special form of public injury. 

“For that reason the phrase ‘restraint of trade’ 
which, as will presently appear, had a well-under¬ 
stood meaning at common law, was made the 
means of defining the activities prohibited. The 
addition of the words ‘or commerce among the 
several states’ was not an additional kind of re¬ 
straint to be prohibited by the Sherman Act but 
was the means used to relate the prohibited re¬ 
straint of trade to interstate commerce for con¬ 
stitutional purposes, Atlantic Cleaners & Dyers 
v. United States, 286 U. S. 427, 434, so that Con¬ 
gress, through its commerce power, might sup¬ 
press and penalize restraints on the competitive 
system which involved or affected interstate com¬ 
merce.’’ 


Respectfully submitted, 

JOSEPH A. PADWAY, 

HERBERT S. THATCHER, 

JOHN K. KEANE, 

Attorneys for Defendants-Appellees, 
736 Bowen Building, 

Washington, D. C. 
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7608. 


GUNDERSHEIMER’S INCORPORATED, 

A Corporation, 
Plaintiff-Appellant, 
vs. 

BAKERY AND CONFECTIONERY WORKERS' 
INTERNATIONAL UNION OF AMERICA, 
An Association, et al. y 
Defendants-Appellees. 


REPLY BRIEF OF PLAINTIFF-APPELLANT. 


After the trial of this case, the case of Apex Hosiery 
Company vs. William Leader, et al. was decided by the 
Supreme Court of the United States. The opinion of the 
Court in that case has been urged in a supplemental brief 
as determining the questions involved in this appeal. We 
agree that it does; but not as appellees think. 

There are many and fundamental differences between the 
facts in the Apex case and of this case. 

In the Apex case it was contended that the unions re¬ 
strained commerce within the meaning of the Sherman Act, 
in a sitdown strike, incidental to which they prevented a 
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local factory from shipping into interstate commerce a 
substantial quantity of product. The Supreme Court re¬ 
fused to hold their acts a violation of the Sherman Act be¬ 
cause it was not shown either that “the purpose or the 
effect of the restraint" was to affect the market price of 
the product, using that phrase to mean restriction or sup¬ 
pression of commercial competition (page 926). The de¬ 
cisions in the Appalachian Coals case, 288 United States 
344, the first Coronado Coal Co. case, 259 C. S. 344 and the 
second Coronado case, 263 U. S. 310, were relied upon, and 
quoting from the United Leather Workers case, 265 U. S. 
457 at 471, the Court laid down the rule that “the Sher¬ 
man Act was directed onlv at those restraints whose evil 
consequences are derived from the suppression of compe¬ 
tition in the interstate market, so as to monopolize the sup¬ 
ply. control its price, or discriminate between its would be 
purchasers." And the Court added: (page 933) after com¬ 
paring the second Coronado case with the decisions in the 
first Coronado case and in the United Leather Workers 
case, that “we do not hold that conspiracies to obstruct or 
prevent transportation in interstate commerce can in no 
circumstances be violations of the Sherman Act. Apart 
from the Clayton Act (which the Court, page 930, held had 
no application in the Apex case), it makes no distinction be¬ 
tween labor and non-labor cases. We only hold now, as we 
have previously held both in labor and non-labor cases, that 

such restraints are not within the Sherman Act unless thev 

* 

are intended to have, or in fact have, the effects on the mar¬ 
ket on which the Court relies to establish violation in the 
second Coronado Coal Co. case." 

So we are directed to the reasoning in the second Corona¬ 
do case as determining whether an interference bv a labor 
union with shipments by an employer into interstate com- 
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mercc, incidental to a strike, is to be held a direct violation 
of the Sherman Act, even when, as in the Apex case, it 
appears that the unions knew, or must have known, that 
their action would prevent the employer’s shipments into 
interstate commerce (see pages 917, 918 of the opinion). 
The Court thus briefs the gist of the decision in the second 
Coronado case (page 932): 

“• * * It appeared that ‘the purpose of the destruc¬ 
tion of the mines was to stop the production of non¬ 
union coal and prevent its shipment to markets of other 
states than Arkansas, where it would by competition 
tend to reduce the price of the commodity and affect in¬ 
juriously the maintenance of wages for union labor in 
competing mines.’ And the Court declared such a 
restraint to be ‘a direct violation of the Sh^nnan 
Act. ’ ” 

Could the spirit of any decision more completely parallel 
the situation portrayed in the facts of the case at bar? Here 
is a case in which two labor unions conspire, one in aid of 
the other and without any apparent stake in the matter, 
therefore presenting the spectacle of a strike and a second¬ 
ary strike, to compel an employer, not to unionize his fac¬ 
tory, not to grant better conditions or hours or wages, not to 
do anything within the legitimate and approved practices 
of labor union operation, but to desist from purchasing 
cakes interstate, which the employer did not make and could 
not make itself and had never made, with the declared in¬ 
tent to bar from the District of Columbia any production 
made whether by union labor or not, with a promise to call 
olT the strike if the employer would either buy its cakes 
from some District manufacturer, or enlarge its plant and 
equip to make the cakes itself. 

“The purpose of the strike was to stop the produc¬ 
tion * # * and prevent its shipment • • • where it 
would by competition tend to reduce the price * # * and 
affect injuriously the maintenance of wages for union 
labor.” 
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This case is unique, in that it is the only case that counsel 
hasi found in which labor unions have combined for the sole 


purpose to prevent interstate commerce in articles made by 
the members of the same union. The argument was strong- 


lv urged below, that the amount involved was so small that 
the effect on commerce was “not undue,” to quote the 
learned Justice below. This point is effectively disposed 
of by the Supreme Court in the Apex case, in both majority 
and minority opinions, pages 917, 935, the entire court 
agreeing that such a defense is irrelevant. 


“The exercise of congressional power under the 
Sherman Act has never been thought to be constitu¬ 
tionally restricted because in any particular case the 
volume of the commerce affected may be small.” 


\’at. l^abor Relations Board vs. Fainblatt, 306 l : . S. 601, 
606, cited by the court, P. 917 and the minority opinion, P. 
935. 


Therefore comparing the quantity of production is with¬ 
out point. Again, the view of the Justice below that since 
it is lawful for labor unions to endeavor to secure the bak¬ 
ing of all cakes which are sold by the plaintiff in the Dis¬ 
trict of Columbia and vicinity the object of the alleged con¬ 
spiracy cannot well be unlawful, is disposed of by the Apex 
decision as just cited. To put the point very briefly for 
the purpose of the argument, a conspiracy to do a lawful 
thing in an unlawful way is unlawful. 

The premise of the Justice fails however, because he over¬ 
looks the admitted fact that the appellant was not diverting 
some of his product to other labor, as in the case of Pickett 
vs. 'Walsh, 192 Mass. 572, cited in our first brief and relied 
on by appellees, but was purchasing in interstate commerce 
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for resale, goods it could not make and never had made, and 
the strike was admittedly, not to obtain all the baking of 
cakes baked by appellant, but by stopping the interstate 
purchases, so shutting off appellant's supply, to compel 
appellant to buy cakes from some third party, or enlarge 
his plant, make an additional capital investment, and so 
assume an additional capital and business risk, for the 
benefit not of appellant, but solely for the appellees; and 
it was a definite part of the scheme that the interstate pur¬ 
chases were on no account to be permitted by appellant, so 
that the prevention of the interstate traffic was a main and 
direct objective of the strike, and no alternative which would 
permit the interstate traffic to continue was even considered. 
Thus the “restraint is shown to have or is intended to have 
an effect upon prices in the market or otherwise to deprive 
purchasers or consumers of the advantages which they de¬ 
rive from free competition" (Page 926). 

Therefore since the facts in this case, admitted by the 
motion to be true, show a deliberate intention of the appel¬ 
lees, carried into effect, to permanently prevent the ship¬ 
ment of articles from one to another state, where they would 
by competition tend to reduce the price of the commodity and 
affect the maintenance of wages for union labor in com¬ 
peting factories, an impartial application of the Sherman 
Act to the activities of industry and labor alike, in the 
light of the decision in the Apex case, would seem to re¬ 
quire that this case be reversed. 

Respectfully submitted, 

CHARLES T. CLAYTON, 
NEEDHAM C. TURN AGE, 
Attorneys for Plaintiff-Appellant. 


